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Plaintiff - Pro Se

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF DOUGLAS

James Bohn, )
Plaintiff ) No. 20-2-00147-09
VS. )

Chelan County, ) COMPLAINT FOR DECLARATORY
Defendant ) JUDGMENT

Comes now, James Bohn.; prc; ée, hereby.(:(.)mpiainsnot: the Defend“anfs actions, the unlawful
conveyance of the Stehekin Valley Road by Defendant to the United States of America (USA). The
subject of this complaint is County Road 21, commonly known as the Stehekin Valley Road (SVR or
the road), located in Chelan County, in and through the community of Stehekin, Washington, at the
northwest end of Lake Chelan, within the boundaries of the Lake Chelan National Recreation Area
(LCNRA) and North Cascades National Park (NCNP).

This action is filed under the Declaratory Judgment Act of the State of Washington and under
pertinent sections of the laws of the State of Washington relative thereto, being R.C.W. 7.24.010 and
all other pertinent sections.

The Plaintiff is a private property owner in the Stehekin community, Chelan County,
Washington. The Plaintiff’s small property with modest recreational cabin is bisected by the subject
road (Ref: Chelan County tax parcel APN 331736120150). There are many other private properties
similarly bisected by, or abutting, to the center line of the road. Chelan County only held the road in

the public trust through dedications of right of way (ROW) or easement, and thus, only had a dominate
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right and responsibility to operate and maintain the road as a secondary state highway, commonly

referred to as a county road. Plaintiff and others similarly situated retained the servient rights and fee

title to the land. The road provides the only overland access to the Plaintiff’s property, and therefore,
he has a special interest in said public road, different in kind and not merely in degree from the general
public.

The Defendant was then, now is, and at all times herein mentioned has been a municipal
corporation organized and existing under and by virtue of the laws of the State of Washington,

Chelan County, in 1970, aided and abetted by the Department of the Interior, the Bureau of
reclamation, the National Park Service (NPS), and other federal agencies (collectively the USA)
willfully, fraudulently, and unlawfully conspired to have the road conveyed to the USA in violation
of several sections of the Revised Code of Washington (RCW), the United States Code (USC), and

Washington State Constitution. The Petitioner specifically complains of the following actions, and

results of those actions:

1. Chelan County willfully, fraudulently, and unlawfully deemed their easement interest to be real
property under RCW 36.34.220 as a prerequisite to the conveyance when, in fact, the road only
existed as a legal creation from grants of right-of-way for the public way of necessity. A ROW
or easement is not legally transferable under RCW 36.34.220 specifically enacted only for the
lease or conveyance of real or personal property.

2. As part of the road conveyance scheme, Chelan County vacated the road in violation of state
law RCW 36.87 thus failing to consider and take the administrative steps prescribed therein,
which would have proved impossible, foreclosing any possible transfer, thereby protecting the
interests of Plaintiff, other Stehekin property owners, and the public from the adverse effects,
then, now, and continuing under the present fraudulent claim of fee ownership by the National

Park Service (NPS).
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When the Defendant transferred the rights in and to the public road, there were approximately
44 people residing within the Stehekin community, all being dependent upon the road for
ingress and egress to their properties, and for access to the properties from the southeast
terminal end known as the Stehekin Landing (ferry terminal). There were numerous other
property owners in the area who utilize their property seasonally with recreational homes, all of
whom likewise require the road for access.

On March 30, 1970, Defendant, by Resolution No. 637-E and quit claim deed, conveyed the
road to the United States of America, acting by and through the Bureau of Reclamation. True
copies of Resolution 637-E and the quit claim deed are included with Plaintiffs Brief in
Support of Declaratory Judgment (Exhibits 13 and 16). The Defendant, by the resolution,
purports that the conveyance was authorized by RCW 36.34.220.

By its Resolution No. 642-E dated April 20, 1970, the Defendant erroneously determined that
the NPS had assumed jurisdiction of all the lands in the Stehekin Valley served by County Road
21 and gave notice of a public hearing to be held on May 11, 1970 to vacate the road. Plaintiff
denies the truthfulness of the Chelan County Commissioner’s finding in the resolution and
denies that the notice of vacation was in accordance with the laws of the State of Washington.
True copies of Resolution 642-E and Final Order of Vacation dated May 11, 1970 are included
with Plaintiff’s Brief in Support of Declaratory Judgment (Exhibits 14 and 15).

The State Legislature, in RCW 36.87.010, et. sec., set forth the procedure a county must follow
in order to divest itself of the duty to maintain a county road. The action of the Defendant in
divesting itself of the duty to maintain County Road 21 was not duly executed thus not legally
sufficient for the following reasons:

(a) Notice of Defendant’s intention to vacate the road was not given in accordance with RCW

36.87.050.
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(b) The required report was not prepared or filed by the County Engineer in accordance with
RCW 36.87.010 and RCW 36.87.040.

(c) A hearing was not held and properly documented in accordance with RCW 36.87.060.

(d) There were not sufficient grounds for the vacation of the road under RCW 36.87.060 as the
road was constructed and maintained at a considerable public expense, had been in use for
more than 80 years, was actually increasing in use, and continued to be important to the
private property owners and the public.

(¢) Resolution 637-E authorizing the conveyance of the Stehekin road was signed by only two
of the three Chelan County Commissioners, and therefore, was not unanimous as required
by RCW 36.87.080 (Ref: Session Laws, 1963, applicable at the time of the purported
conveyance).

Chelan County fraudulently quit claimed all right, title, and interest in the road to the USA
without regard for or protection of the reversionary rights of the servient estates of the property
owners. With respect to defined rights and physical titles, Chelan County rights were restricted to
holding and maintaining a county road, and there was no physical title or deed to the road or ROW.
The titles were held by the respective property owners, and the ROW existed as a granted right from
those properties and recorded as encumbrances on those titles.

When the conveyance was made, the NPS non-contractually (verbally) assured the County that
it was just taking over “maintenance” and the rights to utilize the road as any county road would
continue. Unfortunately for the Stehekin community, the private property owners, and the public, the
NPS later claimed to have acquired fee title to the entire Stehekin road. This unfounded claim was
sustained in a US District Court quiet title action despite Chelan County attorneys arguing that the
transfer by the former county commissioners was not lawful and fraudulent, citing Chelan County

Resolution 91-72 (Exhibits 19 and 21).
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As a result of the quiet title action, the NPS administers control of the road as exclusive and
unrestricted fee title federal land without any respect or recognition of the still valid grants for a
County road right of way. Based upon this unlawful conversion or “taking”, the NPS is imposing
federal management policies upon the private property owners and the public where previously
unrestricted road related uses as a county road are now controlled under a federal permit system.

Private and public rights associated with the right-of-way (ROW) for the county road have been
diminished or denied under the NPS restrictive management policies and the permit system.

The non-public rights associated with the private properties bisected or abutting the road have
been diminished, denied, and possibly lost because of the NPS clajm of fee title supporting the
restrictive management policies and permit system.

The private property owners and public have lost the free and unrestricted use of the road as a
County road, not unlike other county roads, under the terms and conditions of the original grants of
ROW, also not unlike ROWs for other county roads.

The property owners suffer a potential loss of guaranteed right of ingress and egress to private
property, and a potential loss of reversionary rights to the property overlain by the road right-of-way
if the road were ever closed. The NPS has expressed long range plans to convert the road to a foot
trail when the private property buyout is complete within the LCNRA. With the NPS claiming fee
title ownership of the road, the Plaintiff and private property owners along the route will likely
encounter title issues, such as who really owns the servient estate, and those uncertainties will likely
aid the NPS in discouraging future prospective buyers of the properties. In other words, the NPS will
likely employ the uncertainty and their “ownership” claim to their advantage to negotiate favorable
purchase terms to the disadvantage of the property owners. The Plaintiff can testify to the fact that
this tactic was successfully utilized against a prospective buyer of the Stehekin property ultimately

purchased and successfully developed by the Plaintiff,
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State traffic law enforcement responsibilities in the LCNRA and NCNP have been effectively
displaced by federal law enforcement. This federal take-over utilizes the quiet title action, the re-
definition of the ROW as fee title federal land, and a unique interpretation of the U.S. Constitution
Property clause (Article 4, Section 3, Clause 2). The NPS interpretation boldly justifies this new
authority with the need to protect the NPS staff from state traffic code scofflaws, and the scofflaws
from themselves. The Plaintiff has first hand knowledge of an actual state traffic equipment
infraction prosecuted as a federal criminal offense reconditioned under Title 36 CFR §4.2, and done
so only because the NPS claimed the road as fee title “federal property” where the event occurred.
Had the road stayed under County administration the infraction would have been handled locally in
the Chelan County district court.

The Plaintiff and others have been denied due process of law under both the state and federal
constitutions because the conveyance scheme was not duly executed and did not afford lawful
involvement of the originally and succeeding private landowners and public. The applicable section
of the Washington State Constitution states in Article 1, Section 3: No person shall be deprived of
life, liberty or property without due process of law. The language of the United States Constitution
in the Fifth and Fourteenth amendments is identical: 5" reading: No person shall ... be deprived of
life, liberty, or property, without due process of law, and the 14™ reading in part ...nor shall any
State deprive any person of life, liberty, or property, without due process of law.

The conveyance by the County resulting in the quiet title action granting unrestricted fee title in
favor of the USA must be seen as an unlawful taking without proper and legal due process being
afforded to the Plaintiff and other affected landowners. The effect of the errors committed by the
County, USA, and US district court leaves the deeds of the Plaintiff and other affected property
legally indeterminate. For example, is the Plaintiff’s private property is now divided into three

parcels with the NPS apparently the new owner of the middle ROW section and the Plaintiff is left
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owning the remaining two areas adjacent to the claimed 60 foot ROW? This division of one parcel
into three should be seen as unprecedented, ridiculous, and the direct result of the unprecedented
scheme first initiate in 1970 by cooperating public officials, and successfully perpetuated thereafter
by the NPS, their attorneys, the Interveners, and the friendly federal court.

The quiet title action must also be seen as a partial taking of the public use without due process,
As a County road, private and commercial uses were generally unrestricted subject only to public
safety concerns. However, the same ROW under the management of the NPS is restricted to certain
favored commercial operations to the exclusion of others, and all because the County illegally
conveyed the road and the NPS illegally claims the road is fee title federal land.

Plaintiff has submitted with this complaint a detailed BRIEF IN SUPPORT OF COMPLAINT
FOR DECLARATORY JUDGMENT. If statutes of limitations bar civil proceeding on the issues
presented, the Plaintiff requests they be tolled because the unusual events and circumstances, the
fraudulently egregious behavior by the Chelan County, the NPS and others, and the dire
consequences and injustice of leaving the issue unresolved. Furthermore, the collective misdeeds,
fraud, and unlawfulness by the identified public officials and agencies were and are so pervasive, for
so long, and continuing now, that this issue must he both fully reviewed and lawfully resolved, here,
now, and forever. The cloud on the Plaintiff’s property deed, and the deeds of other property owners
similarly situated, is current and ongoing.

This complaint was filed for the review and correction of the errors committed by Chelan
County. With a favorable outcome in this court, the Plaintiff intends on pursuing a suit in US district
court to resolve the related errors committed there. The Plaintiff had no other adequate remedy at
law to resolve the issues presented,

For the foregoing reasons, in the Complaint and Brief, the Plaintiff prays that the 1970

transfer documents and actions by Chelan County are deemed UNLAWFUL, and therefore, NULL

Bohn v. Chelan County Page 7 of 8
Complaint for Declaratory Judgment



10
11
12
13
14
15

16
17
18
19
20

and VOID. Such a ruling will sustain the simple legal premise of RCW 36.87 and Washington state

attorney general opinions on the subject; that once a county road, always a county road, unless truly

deemed of no value, then, only when properly vacated according to the prescribed steps with
reversionary interests to the landowners.
WHEREFORE, the Plaintiff prays that the Court will grant the following relief:

1. Enter a declaratory judgment that the Stehekin Valley Road was created and exists through grants
of right-of-way for a secondary state highway —i.e.: a county road.

2. Enter a declaratory judgment that Chelan County Resolution 637-E, 642-E, and Final Order of
Vacation under RCW 36.34.220 were legally insufficient to discharge Chelan County’s
responsibility to hold, maintain, and protect the Stehekin Valley Road, and thus, the resolutions,
and quit claim deed are null and void in their entirety.

3. Enter a declaratory judgment that Chelan County did not employ the administrative steps of RCW
36.87 for the vacation of a County road, and thus, the final resolution to vacate the Stehekin
Valley Road is null and void in its entirety.

4. Grant reasonable costs of bring this action, to be determined by the court.

RESPECTFULLY SUBMITTED this__ £ & dayof JUVE 2020

w B

James Bohn - Plaintiff
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Plaintiff - Pro Se

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF DOUGLAS

James A. Bohn, )
Plaintiff ) No. 20-2-00147-09
Vs. )
Chelan County, ) BRIEF IN SUPPORT OF COMPLAINT
Defendant ) FOR DECLARATORY JUDGEMENT
)

BACKGROUND:

In 1970, Chelan County, with a series of resolutions and a quit claim deed, conveyed the county
road to the federal government. The road had been established with grants of right-of-way (ROW).
Fee title to the land underlying the road was retained by the respective landowners along the route.
With the helpful but coercive assistance of Department of Interior attorneys and others, the conveyance
was unlawfully made under a narrow, special purpose state law for transfer of "real or personal
property", RCW 36.34.220. A road ROW, by definition, common understanding, and legal
precedence, is a property interest but not real or personal property.

The land-hungry NPS assumed they were getting more land in the Lake Chelan National
Recreation Area (LCNRA), possibly because the road/ ROW description with the quit claim deed
indicated a "strip of land...". The NPS quickly began imposing restrictions on private and commercial
uses while protecting special uses including a concessionaire's monopoly on Stehekin visitor and

transportation services. Lawful transportation related rights enjoyed on other county roads were
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reconditioned as privileges, restricted under a federal permit system, or denied outright by the NPS
contrary to the terms and conditions of the unchanged ROW dedication language.

In 1991, because of the unusual restrictions contrary to the original intent to only transfer
"maintenance" responsibility, Chelan County attempted to "reclaim” the road by passing Resolution
91-72 and resuming certain maintenance operations. The NPS then sued Chelan County for quiet title
in federal court. The NPS prevailed in the final order affirming the transfer as valid and involving a
grant of real property in fee title (U.S. District Court CS-92-0331-AAM, E.D. Wash. June 4, 1993).
The ruling was improperly supported by several cases involving transfer of properties and land
while ignoring the misapplication of state law and the critical fact that the county road only existed as a
legal creation from ROW grants. Chelan County attorneys weakly defended the case, failing to
successfully argue the fact that the County did not have, and thus, could not transfer fee title, RCW
36.34.220 had been incorrectly applied, and RCW 36.87 specifically enacted for the vacation of roads
had not been considered. In Resolution 91-72, Chelan County stated they were fraudulently misled by
the NPS. This admission may be true but the available records from 1970 indicate both parties
mutually cooperated and worked to execute the “conveyance” contrary to state law.

Throughout the process, the public and non-public rights associated with the original grants of
ROW have been effectively diminished or denied by the compounding mistakes of Chelan County,
the Department of Interior, the NPS, the federal court, so many attormeys, the Interveners, and others
with self-serving interests who championed road improvements by the big-spending NPS. Private
property owners affected but not involved in the civil action were afforded no involvement or right of
appeal. The illegitimate outcome in federal court strengthened and accelerated the NPS assumed
powers over road-related maintenance, regulation, and law enforcement. As a consequence, Chelan
County has all but abandoned road-related public safety and law enforcement in the Stehekin

community,
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UNLAWFUL ACTIONS:

Misapplication of RCW 36.34.220: The road/ROW was not an ownership interest as “real or
personal property”, as would be required under this statute and, therefore, the road was not legally
conveyable “for flood control, navigation, or allied purposes” within the narrow intent of this statute.

The road was vacated in violation of RCW 36.87: This statute was expressly enacted for the
vacation of county roads but only when no longer useful to the public. The law mandates several
administrative steps intended to protect private and public rights associated with the vacation of county
roads. Steps not taken are outlined in the Complaint. As a result, public and private rights to
transportation, access, and commercial activities have been diminished by the NPS granting exclusive
use contracts to a for-profit concessionaire while restricting or denying similar uses by others under a
permit system.

The road was vacated in violation of RCW 36.87.130: This section of the vacation statute
prohibits vacating a county road or part thereof which abuts on a body of water unless the purpose of
the vacation is for public use. The road abuts Lake Chelan, and the Stehekin River and its tributaries.
The NPS may not be a “public authority” and the NPS’s granting of exclusive use contracts to a for-
profit concessionaire may not be “public purposes” within the meaning and intent of the statute.

The US District Court case, United States v. Chelan County, CS-92-0331-AAM, (E.D. Wash.
June 4, 1993), specifically the Order Granting Motion for Summary Judgment, capitalizes on the
carlier errors of Chelan County and the federal agencies. Instead of recognizing the error in
misapplying RCW 36.34.220 and not applying RCW 36.87 to the transaction, and the existence of the
road as a creation by ROW grants, the court justified the transfer as valid by citing extensive
expenditures for improvements and maintenance by the NPS, important uses by federal agencies which
must be protected, and the need to regulate and restrict commercial uses under a permit system. Case

citations and argument in support of the government’s argument involve terminology of fee title,
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acquisition of land, use of real property, the federal government’s exclusive jurisdiction to administer
tracts of land, and enforcement of exclusive jurisdiction. Not one case was cited or mention made of
the conveyance being limited to the original and specific grant of ROW for a County Road. The final
order affirms that the deed was unrestricted, involved a transfer of land, and the NPS has exclusive
jurisdiction to manage the now “federal road”.

With respect to public safety and law enforcement the NPS, with the road under their control as
“federal land”, have assumed jurisdiction over state traffic laws “adopted” under 36 CFR despite only
having proprietary federal jurisdiction (i.e.: lowest level of federal jurisdiction, limited to being the
proprietor of land without legislative powers). Under this added insult to the community, simple state
traffic law infractions have been elevated to petty criminal offenses with exorbitant fines, and if
contested, the burden of travel to distant federal court in Spokane or Yakima.

FACTS and ARGUMENT:

Legal Status of Road: The Stehekin Valley Road was created by right-of-way grants from the
landowners and appropriations under R.S. 2477 (1866) across unreserved federal land. The subject
road is the 23 plus mile section running northwest from the Stehekin Landing area (Lodge and public
boat docks) to Cottonwood Camp, and possibly to the summit of Cascade Pass located on the interior
of the North Cascades National Park, The original ROW grants for the road’s southeast end above the
present high water line of Lake Chelan were made to the County by the Chelan Electric Co and various
landowners in 1927 when the road was relocated to higher ground prior to the lake level being raised
by the Chelan hydroelectric dam. The deed from Chelan Electric was executed on November 3, 1927

and reads in part: “... Chelan Electric...for the sum of one dollar (81.00)..., does ... release, convey,

and quit claim unto Chelan County... its successors and assigns, a right of way for highway

' Location Map; Stehekin Valley Road within LCNRA (Ref: NPS Land Protection Plan, June 1995)
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purposes.” = The ROW for “a County Road” was, and still is, recorded as a legal encumbrance on the

property deeds held by the abutting landowners.? The Plaintiff’s property is located in this section of
the road with the various succeeding deeds for the small parcel indicating the exception for a County

Road, for a Highway, a Road, or the Road, all being legally equal in terms of purpose, scope, terms,

and conditions.

According to a published opinion by the Washington state office of the Attorney General (AGO
1970 No. 26)* “...the Washington court has consistently held that fee title to a public street or road
remains with the abutting landowners, with the public acquiring only a right of passage with powers

and privileges implied in the granting of an easement. Finchv. Matthews, 74 Wn.2d 161 , 443 P.2d

833 (1968); Puget Sound Alumni of Kappa Sigma, Inc. v, Seattle, 70 Wn.2d 222,422 P.2d 799 (1967);

State ex rel. Patterson v. Superior Court, 102 Wash. 331, 173 Pac. 186 (1918).” The words ‘A right-

of-way... for road purposes’ “creates an easement, not fee simple estate” Veach v. Culp 599 P.526.
In this same case, the court referred to a previous decision which clearly described the legal creation of

aROW: “ InSwanv. O’Leary, ... 225 P.2d 199... this court clarified the holding of Morsbach by

stating: ‘It is clear that we adopted the rule that when the granting clause if a deed declares the
purpose of the grant 1o be a right-of-way...the deed passes as easement only, and not a fee with a
restricted use, even though the deed is in the usual form to convey fee title.”’ Accordingly, Chelan
County could not legally convey the road as real property, and the NPS cannot claim and the federal
court cannot affirm that the road was conveyed with any type of fee interest.

The number of parcels increased over time through the process of land subdivision®. The ori ginal
grants of ROW have been transferred to and are recorded as legal encumbrances in the succeeding

deeds. Many of the parcels are now owned by the United States as a result of an aggressive land

Quitclaim Deed, dated November 3, 1927

Property deed with encumbrance as “right-of-way for County Road”
Attorney General Opinion AGO 1970 No. 26

Subdivision maps for lakeshore parcels
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acquisition program. Despite the federal government being the majority landowner in the area, the
Chelan County PUD still owns a small acreage and utility easements related to the valley’s electrical
service and the remaining parcels (~300 acres) are privately owned with current uses under residential,
business and agricultural zoning. The ROW recorded with the deeds for all parcels adjoining the road
exists as a defined legal right which cannot be taken and converted to an unlimited or exclusive fee
title right by prescription, quitclaim deed, or court order. Nor can the road/ROW sections across land
owned by the federal government be conditioned, restricted, or treated differently than the sections
across private land. No matter who owns the underlying land today, the road/ ROW remains a
homogenous legal unit from one end to the other, subject only to the purpose, scope, terms, conditions,
and clear language of the original and succeeding grants.

Creation of the LCNRA and NPS jurisdiction: In 1968, Congress created the LCNRA and

adjacent national park under Public Law PL90-544.2 “subject to valid existing rights”. This means that
the federal lands and NPS management thereof are subject to the valid existing rights rather that the
rights being subject to NPS management. The legislation acknowledged the NPS as having only
proprietary jurisdiction? in managing federal land. This lowest level of federal jurisdiction restricts the
federal government to that of a landowner without any legislative powers. Through an aggressive land
acquisition program the NPS eventually purchased 1400 of the original 1700 acres of privately owned
property in the LCNRA. Concurrent with the NPS desire to control Stehekin through land ownership,
Chelan County apparently wished to divest itself of the single road and the costly maintenance. Prior
to the enactment of PL-90-544, the NPS and closely aligned environmental groups such as the Sierra
Club lobbied Congress for full National Park status and buyout of all private interest in the Stehekin
Valley. The compromise was the creation of the LCNRA which would “allow” the community to

exist. The NPS went forward undeterred, and taking over the road was only one of many tactics

¢ PL90-544 (Sec. 202 created LCNRA)
7 NPS General Management Plan, Appendix C, V1l
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employed with the goal of reduction and eventual elimination of all private property. The current NPS
so called “Land Protection Plan” lists only three (3) acres of land that are not “desired” for acquisition.
The few acres must have been left off the list so they can rightly claim they do not want it all.

Public Law 90-544, in Title I, Land Acquisition, Section 301, states in part: “...the Secretary
of the Interior may acquire lands, water, interests therein by donation, purchase.... except that he may
not acquire any such interest within the recreation area without the consent of the owner...”
Conversion of the ROW to fee title via the quiet title action is a “taking” done without consent of the
many affected private landowners and must be seen as illegal under Section 301.

Misapplication RCW 36.34.220 in violation of RCW 36.87: Chelan County was persuaded by

the NPS to deed the road to them in a round about way through the Bureau of Reclamation. This deal
was concluded with little notice to the public using the narrow state statute relating to the conveyance
of real property for “flood control, navigation, and allied purposes” (RCW 36.34.220).8

In akey letter?, the lead attorney for the NPS described the plan: “I believe that such a
procedure will accomplish the purposes we wish and will raise no question as to the legality of the
counly’s actions since this statute was expressly enacted to permit transfer of county properties... "
With respect to the NPS’ role, the attorney said: “...it will be an internal administrative matter Jor the
Bureau fo assign responsibility for maintenance of the road to the National Park Service Jor the reason
they have personnel in the area to take care of it and the Bureau does not.”

This plan overlocked two critical facts. The applicability of RCW 36.34.220 is limited to real
and personal property belonging to the county, and the ROW is a shared real property interest not
transferable without involvement by both parties (i.e.: County and landowners). The ROW exists as a
package of limited and specific legal rights entrusted to the County for use by the general public, and

all other rights not interfering with the road-related rights were reserved to the adjoining landowners.

%1963, c4 §RCW 36.34.220
® Letter from Edward Grant to E.R. Whitmore, dated March 16, 1970
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To protect these rights, the county should have employed RCW 36.87 which requires a formal review
and report by the county engineer, notice to the public and affected landowners, a public hearing in
advance of the decision to vacate.l! A review of the vacation statute reveals it is only intended for
situations where there is a mutual desired to terminate public use and have full, unencumbered use
revert to the landowners. No legal precedence or similar circumstances could be found in any public
records to support the vacation / conveyance scheme employed for the Stehekin Valley Road. Had the
County followed the lawful process of RCW 36.87 the simple facts disclosed by that process would
have forever prevented the vacation and quitclaim to the federal government since the road was still
very useful. And, that is most likely why the lawful process was found to be a permanent road block

and never mentioned again (except in Stehekin River Resort v. Chelan County lawsuit to be outlined

below).

The Washington State Office of the Attorney General confirmed that the lawful vacation of
county roads must be made in accordance with RCW 36.87. The intent of vacation is to formally
remove the encumbrance from the property deeds when a road is no longer useful. It is NOT intended
to permit vacation of a County road (i.e.: to legally terminated), followed by quitclaim to a federal
agency (interest terminated but then deeded??), and the federal agency overtly converts (via federal
court) the ROW to fee title and unrestricted exclusive use. Again, there is no precedence for this
sequence of events and round-about “taking”, and rightly so, because the scheme is simply illegal in its
entirety:

AGO 57-58 No. 32 L reads in part: “The duty and liability of a county to maintain a county road
once a part of the county road system cannot be divested by mere resolution.”

“The legislature has provided in RCW chapter 36.87, the statutory procedure by which a county may

divest itself of the duty and liability of maintaining county roads which become part of the county road

' Chapter 36.87 RCW
! Attorney General Opinion AGO 57-58 No. 32
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system... In conclusion, it is our opinion that a county can only escape the duty and liability of
maintaining a county road, once a part of the county road system, by Jollowing the statutory vacation
procedure. To allow otherwise would deny to the public the safeguards incorporated in the vacation
Statutes.”

AGO 1980 No.12 2 reads in part: “Chapter 36.87 RCW also deals, among other things, with the
vacation of county roads upon the petition of freeholders residing in the vicinity thereof See, RCW
36.87.020 and 36.87.030... We would regard chapters 58.11 RCW and 36.87 RCW as authorizing
alternative methods for the vacation of a county road. Moreover, as Jar as we know, they are the only
methods. Therefore, if the vacation of a plat or part thereof entails the vacation of a county road, one

or the other of these two laws must be utilized,”

County resolutions to vacate under RCW 36.34.220 violated RCW 36.87: Chelan County
unlawfully transferred the subject road under RCW 36.34.220. This section entitled Lease or
conveyance to United States for flood control, navigation, and allied purposes states in part: “If the
board of county commissioners... adjudges that it is desirable ...and Jfor the interests of the county to
lease or convey property, real or personal, belonging to the county... to the United States for the
purpose of flood control, navigation, power development, or for use in connection with federal
projects...the board, by majority vote, may lease or convey such property to the United States. This
property may be conveyed or leased by deed or other instrument of conveyance or lease without notice
and upon such consideration, if any, as shall be determined by the board... Any deed issued
heretofore by any county to the United State under authority of section 1, chapter 46, Laws of 1937
and the amendments thereto, is ratified and approved and declared to be valid.”

The operative words in RCW 36.34.220 are “property, real or personal”. Obviously, the

meaning here is full ownership, fee title property belonging to Chelan County. The ROW cannot be

2 Attorney General Opinion AGO 1980 No. 12
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legally conveyed under this statute since it is a shared property interest involving parties other than
Chelan County and the federal government.
The County issued three (3) resolutions to initiate and conclude the transfer: 1) Resolution 637-

E, 2) Resolution 642-E, and 3) Resolution - Final Order of Vacation:

RESOLUTION 637-E reads as follows:

A RESOLUTION authorizing the convevance to the United States of the Stehekin Valley Road.

WHEREAS, the United States has acquired title to virtually all of the property served by the
Stehekin Valley Road and has included the same within the newly created North Cascades National
Park thereby leaving said road to service virtually no citizens of Chelan County; and

WHEREAS, said road is of value to the United States acting by and through the Bureau of
Reclamation for the use in making water and snow measurements and surveys, and

WHEREAS, by the laws of 1963 chapter 4, the legislature has authorized counties to convey
property to the United States for flood control, navigation and allied purposes and said road is no
longer of value to the county for county purposes but is of value to the United States for said federal
purposes;

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF CHELAN COUNTY
COMMISSIONERS as follows; That Chelan County, a Municipal Corporation of the State of
Washington, covey to the United States of America, acting by and through the Bureau of Reclamation,
by Quit Claim Deed the Stehekin Valley Road, the legal description to which is marked “Description
of the Stehekin Valley Road” attached thereto and by this reference made a part hereof.

Dated at Wenatchee, Washington, this 30" day of March, 1970. 2

Resolution 637-E premise is fraudulent in two ways: 1) The road was still very serviceable and

especially valuable to Stehekin residents, Chelan County citizens, and the visiting public, and 2) The

" Resolution 637-E; part of record w/Quitclaim Deed: (Vol. 698 Page 253)
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NPS had not acquired title to virtually all the land since there was approximately 1700 acres of private
and/or non-federal land in the boundaries of the LCNRA and NCNP. Resolution 637-E is additional
invalid because it was not unanimously approved, only being signed by two of the three county
commissioners.

Resolution 642-E was issued to formally vacate the County’s interest in the road.

RESOLUTION 642-E reads as follows:

WHEREAS, the National Parks Service has assumed jurisdiction of all the land in the Stehekin
River Valley served by Chelan County Road No. 21;

WHEREAS, it is in the public interest that the administration and responsibility for this road be
vested in the National Parks Service,

THEREFORE, BE IT RESOLVED that is the desire of the Chelan County Commissioners to
Jormally vacate this road so that the National Parks Service will have this authority,

THEREFORE, BE IT RESOLVED THAT A PUBLIC HEARING be held by the County of County
Commissioners at their office in the Chelan County Courthouse, Wenatchee, Washington, at the hour
of 11:00 AM, Monday, May 11" 1970, at which time any person may appear for or against said
proposed road vacation.

Dated this 20" day of April, 1970."¢

Resolution 642-E premise is likewise fraudulent: The NPS had assumed a transfer of
management from the U.S. Forest Service, and both agencies only held proprietary federal jurisdiction
as a landowner. Local jurisdiction for public safety and law enforcement was still retained by Chelan
County in the entire LCNRA and NCNP areas, and the local county and state elected officials would

continue representing the owners of the 1700 acres of private property.

" Resolution 642-E
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RESOLUTION — FINAL ORDER OF VACATION was issued (apparently) to officially vacate
the road or some section of the road thought to have been omitted from the legal description in
Resolution 642-E.

The resolution reads as follows:

WHEREAS, by Resolution No. 642-E, dated April 20", 1970, the Board of County
Commissioners indicated their intent to vacate County Road No. 21, from the end of the portion
thereof conveyed by deed to the National Park Service March 30, 1970;

WHEREAS, due Notice of a Hearing on the proposed vacation was duly posted and advertised
pursuant to statute;

WHEREAS, said hearing was held by the Board of County Commissioners at their office in the
Chelan County Courthouse at the hour of 11:00 AM, Monday, May 11 "’, 1970;

WHEREAS, no one appeared to oppose the proposed vacation;

THEREFORE, BE IT RESOLVED that all that portion of the Stehekin Valley Road, known as
County road No. 21, lying northerly and westerly of the portion of the same road conveyed to the
National Park Service March 30, 1970, is hereby declared vacated.

Dated this 11" day of May, 1970. 15

The resolutions are inconsistent with procedural steps of RCW 36.87 and Attorney General
Opinion AGO 57-58 No. 32 which states that “a county road once a part of the county road system
cannot be divested by mere resolution.”, and, AGO 1980 No.12 which reads in part “We would regard
chapters 58.11 RCW and 36.87 RCW as authorizing alternative methods for the vacation of a county

road. Moreover, as far as we know, they are the only methods (emphasis added),

Moreover, Chelan County presently has no record of any other notices to the public, affected

landowners, or Chelan PUD, or any records relating to the referenced public hearing on May 11, 1970

'* Resolution — Final Order of Vacation, County Road No. 21
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which would typically including items such as a meeting agenda, the county engineer’s report, public
comments, landowner comments, meeting minutes, and final decision by the county commissioners.
Maybe the County sincerely thought the NPS was legally assuming all jurisdiction in the
Stehekin valley and the County was “required to” divest itself of the road. The more likely reason is
revealed in the record as a whole. The County wanted to be free of the expensive maintenance of the
remote road; the NPS, with bigger budgets, could improve the road; and the NPS wished to “control...

the roadside scene” (see Exhibit 19). The news article entitled “County gets rid of Stehekin Road”

documented the event: Turning over title to a 12-mile stretch of county road from Stehekin to Bridge
Creek to the federal government was approved Monday by Chelan County commissioners. And
County Engineer Don West breathed a sigh of relief. ‘It’s one of the most expensive roads to maintain
that we have,” West said of the isolated Stehekin area road (Wenatchee World, March 31, 1970)'°.
However, these reasons do not form a valid legal basis to vacate / transfer the county road to the NPS.
The County still retained jurisdiction over all private property, the road, and public safety and law
enforcement.

The quitclaim deed: Concurrent with the first resolution, the county commissioners prepared
and executed a quitclaim deed On March 30™, 1970, several weeks in advance of the public hearing,
and the issuance of Resolution 642-E and the Resolution - Final Order of Vacation. The deed! reads
as follows: THE GRANTOR, Chelan County, a Municipal Corporation of the State of Washington, for
and in consideration of the sum of One Dollar and other valuable consideration conveys and quit
claims to the United States of America, acting by and through the Bureau of Reclamation, all right,
title and interest in and to the following described county road situated in Chelan County, State of

Washington, to-wit:

' Wenatchee World, March 31, 1970
"7 Quit Claim Deed, dated March 30, 1970
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The Stehekin Valley Road, the legal description to which is marked “Description of the Stehekin
Road” attached hereto and by this reference made a part thereof.

Dated this 30" day of March, 1970.

The attachment reads in part:

Description of Stehekin Road

Parcel A: A strip of land 60 feet in width, being 30 feet on each side of and running parallel with

the following described survey line, to-wit: (metes and bounds description follows). .. containing

an area of 1.18 acres.

Parcel B: (similar to A)...containing an area of 13.40 acres.

Parcel C: (similar to A). No area indicated.

The assumption by the NPS that the transfer involved “ownership™ of land may have been
reinforced here since the legal description indicated a “strip of land”!® and a certain number of acres.
This terminology is commonly employed with the ROW descriptions, however, its misinterpretation
(or re-definition...) by the NPS and district court is no justification for claiming the deed conveyed real
property. In Swan v. O’Leary, 225 P.2d 199 we are instructed that the parties should be aware of the
substance rather than the form of the deed: “the deed passes as easement only, and not a fee with a
restricted use, even though the deed is in the usual form to convey fee title.”

Chronology of events relating to road conveyance:

NPS letter; intent to transfer  December 11, 196912

NPS survey of road Prior to March 16, 1970 (See E. Grant letter — Exhibit 9)

NPS letter w/ transfer plan March 16, 1970 (E. Grant letter — Exhibit 9)

Resolution No. 637-E: March 30, 1970

Quitclaim Deed: March 30, 1970

¥ Description of Stehekin Valley Road attached to Quit Claim Deed
¥ Letter from NPS Superintendent to Chelan County Commissioners, dated December 11, 1969

Bohn v, Chelan County Page 14 of 26
Brief in Support of Complaint for Declaratory Judgment



10
11
12
13
14
15
16
17
18
19
20

21

Resolution No. 642-E: April 20, 1970 (includes public hearing notice)

Public Hearing May 11, 1970 (11:00 AM)

Resolution — Final Order May 11, 1970

The chronology indicates that the deal was conceived, planned, and executed with the full
knowledge of both parties prior to the public notice and hearing. The deed was also prepared
concurrent with the first resolution well in advance of the public meeting notice and the actual
meeting. This sequence also demonstrates the true intentions of the public officials not wanting public
or landowner involvement under RCW 36.87 which would derail the deal which had already been

concluded.

United States District Court case C8-92-0331-AAM: This lawsuit was brought by the NPS and

North Cascades Conservation Council (NCCC), a special interest “Intervenor” group closely aligned
with the ideology and policies of the NPS. The quiet title action was filed in 1992 some months after
the County, in 1991, attempted to “reclaim” the road by means of Resolution 91-72 rescinding the
1970 conveyance®’, and by resuming maintenance work on the roadway. The final Order Granting
Motion for Summary Judgmentﬂ, dated June 4, 1993, affirmed the transfer and NPS claim of
“exclusive title” as valid.

The final ruling in this case was improperly supported by several cases involving transfer of
properties and land while ignoring the misapplication of state law and the critical fact that the county
road only existed as a legal creation from ROW grants. In the proceedings Chelan County denied the
road was lawfully vacated®? and claimed that the former county commissioners were fraudulently

mislead by the NPS in executing the transfer (Res. 91-72, Exhibit 20).

*® Chelan County Resolution 91-72, dated July 9, 1991

! USA & NCCC vs. Chelan County; US District Court, No. CS-92-0331-AAM, Order Granting Motion for Summary
Judgment

2 Chelan County’s First Amended Answer to the Complaint of the Unite State of America CS-92-0331-AAM
Bohn v. Chelan County Page 15 of 26
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A few excerpts from the argument in support of the final order will prove that the government
was seeking and was unlawfully “granted” real property in fee title, and restrictions on road uses have
been imposed under the NPS special use permit system. It should seem incredible that the term “right-
of-way” or “easement” never appears in the 24 page Summary Judgment. Page and line numbers are
shown in parentheses (P-L). (NOTE: Especially egregious is the fact that the NPS and others stood by
stlently knowing that the road existed as a ROW dedication while their attorneys proceeded to spin the
false narrative that Chelan County actually had no title to convey yet the quitclaim of “land” was valid.
This aspect of the quiet title action is outlined below in further detail).

A. “This civil action is brought by the United States to quiet title to the Stehekin Valley Road....
and to enjoin defendant Chelan County and its agents and officers from the using the road
without authorization... ” (1-15).

B. “the present litigation concerns the legal title to a portion of the Lake Chelan National
Recreation Area, specifically, the Stehekin Valley Road which begins at Stehekin Landing on
the north end of Lake Chelan and runs in a northwesterly direction approximately 23
miles. ”(4-4)

C. “The Board of Chelan County Commissioner first sought to transfer the road to the NPS
through the Chelan county Port Authority but this route of transfer was foreclosed by certain
legal barriers (Footnote 4)”. (5-17) The footnote reads: “The title company through which the
parties sought to acquire title insurance refused to issue such insurance if the property was
transferred through the Port Authority.” (5-25).

D. "In addition to maintenance responsibility, NPS personnel assumed law enforcement
responsibilities... ” (10-17).

E. “The NPS has also regulated commercial use of the road since 1970. It has issued concession

coniracts, concession permits, commercial use licenses and special use permits for various
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commercial services that occur on federal lands with the Lake Chelan National Recreation
Area.” (10-21).

“Since 1973, shuttle bus service to various trailhead locations along the Stehekin Valley Road
has been provided by the NPS or by a private concessionaire with the NPS's permission. Since
1972, commercial use of the Stehekin Valley road for tours and taxi service has been
authorized by the NPS under a single concessions contract. The NPS has also issued special
use permits and right-of-way permits for water lines on federal lands which run beneath the
surface of the Stehekin Valley Road.” (10-26).

“In the past few years, the NPS has denied permission for certain commercial uses of the road
by several local residents of the Stehekin Valley. The denials have been based on a perceived
conflict between the proposed commercial uses and the contractual right of an NPS

concessionaire.” (11-9).

. On, July 9, 1991, the County adopted Resolution 91-72 which purports to rescind the quitclaim

deed... Following the adoption of Resolution 91-72, the County began to take action
inconsistent with the United States’ ownership of the road.” (11-17).

"INTERPRETATION OF THE QUITCLAIM DEED: * ... The intent of the parties is to be
derived from the entire instrument and, if ambiguily exists, the situation and circumstances of
the parties at the time of the grant are to be considered.... A deed which by its terms conveys

land to a grantee operates as a grant of fee. King County v. Hanson Investment Company,

34Wn2d 112, 119 (1949).” (17-17).
“The deed contains no language whatsoever indicating an intent on the part of the donor to
retain a reversionary interest in the road. Nor does the deed limit the United States’ use of the

land in any way. In faci, the deed is silent as 10 any alleged purposes for the conveyance. ” (19-

17).
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K. “The resolution’s reference to the enabling legislation, which is codified at RCW 36.34.220,

merely serves to show the grantee’s authority to take title to the land...A companion statute,
RCW 36.34.240, gives the federal government exclusive authority to administer tracts or
parcels of land conveyed pursuant to RCW 36.34.220.” (19-8).

“The record is devoid of any evidence which would lend support to the County's claim that the
parties agreed, expressly or impliedly, that the United States would administer the road so as
fo provide users for the road with the same unrestricted access they enjoyed prior to the
transfer... Regardless, the County has failed to show that the NPS has stopped or suspended
any commercial uses that were in existence af the time of the 1970 transfer. It has merely
shown that the NPS refused to permit new or expanded commercial uses on the road.” (21-20).

“The unconverted facts show that the United States, beginning as early as 1972, has claimed
an interest in the Stehekin Valley Road beyond its limited use for flood control, navigation and
other water-related purposes. In 1973, the NPS issued a concession permit to John O. E.
Moore to provide food, lodging, transportation and other associated services along the road.
Since 1972, the NPS began operating a shuttle bus services to various trailhead location along
the road. Since 1972, the NPS has authorized commercial use of the Stehekin Valley Road,
including tours and taxi, under a single concession contract. Individuals who have attempted
fo engage in business without the NPS’s permission have been cited and prosecuted for their
conduct.” (23-1).

“In 1984, various residents of the Stehekin Valley filed an action in the United States District
Court.., attacking the manner in which the recreation area was being administered. The
plaintiffs alleged specific grievances concerning the limitations placed on the use of the
Stehekin Valley Road and the NPS's regulation of commercial activity. The plaintiffs sought,

among other things, to enjoin the United States from attempting to regulate the... Road. While
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the action was construed as one for judicial review under the APA and dismissed for failure of
the plaintiffs to exhaust their administrative remedies, it serves as further evidence of the
United States’ claim to exclusive title in the Stehekin Valley Road. (23-15).

Reference in Item N above is to Stehekin Heritage Defense Committee et. al. v. William Clark et.
al. USDC C-84-045-RIM. Judicial review was denied on a procedural technicality, yet the presumed
outcome is presented as “fiurther evidence” to substantiate the claim of exclusive title in the Stehekin
Valley Road (24-1).

The myth perpetuated by the government and intervener attorneys include a bizarre claim that
“Chelan County never could have acquired... use of the Stehekin Road”, or “a legal right-of-way over
them” (the federal lands) “because these lands were reserved from entry or settlement”. The argument
continues with the assertion that Chelan County ‘baseless ownership claims amount to trifling with this
court, contrary to Rule 11. (Apparently suggesting sanctions. See CS-92-0331-AAM, Plaintiff North
Cascades Conservation Council’s Memorandum of Point and Authorities in Support of Motion for
Summary Judgment, Pages 8, 9). The claim directly contradicts the self-executing land grants under
R.S. 2477 and indirectly suggests that all of the land in Stehekin is federally owned and residents are
now nothing more than trespassers. Contrary to such an unfounded argument, the grants of land in the
North Cascades region were originally established by the Great Northern Railway Company and the
state of Washington on federal lands opened for development. Succeeding property deeds were carried
forward from those original grants. Without question, the ROW dedications for the Stehekin road, a
secondary state highway, are legal, with plenty of recorded evidence, and entrusted to Chelan County.

Other judicial actions: Shortly after the road transfer, a small group of Stehekin residents
protested the quality and extent of NPS road maintenance. The main complaint was that the NPS did
not intend to plow snow on the road spur commonly known as the Company Creek Road branching off

the main road at the Harlequin Bridge. The NPS knew that section was not included in the quitclaim
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deed and thought the County should continue the maintenance as they had for many years prior (Note:
A formal ROW did not exist for this private section of road and the protest group thought the NPS
could accept it anyway, possibly because of “prescriptive” use and maintenance by the County for a
certain number of years). When the County discontinued maintenance, and the NPS likewise declined
the task, the protest group filed a lawsuit questioning the legality of the conveyance citing
noncompliance with RCW 36.87 (Stehekin River Resort, Inc. v. Chelan County, No. 25845). This
action prompted an agreement from the County and NPS to the protesting group: The NPS would take
over maintenance of the Company Creek road and pursue a ROW dedication to justify the new task
and associated costs. With respect to settling the lawsuit, the action was seen by all parties as legal
“leverage” only to obtain a continued maintenance agreement from the County or the NPS. The
legality of the conveyance was not an issue since the NPS promised to improve and maintain that
section. In the end the protest group received maintenance promise from the NPS in trade for agreeing
that the conveyance was legal... The stipulation memorandum dated April 17,1973 states in part: That
it is for the best interest of all parties concerned that the status of the said road be settled and hereby
stipulate that the court may enter its judgment herein declaring that the Chelan County was authorized
pursuant to RCW 36.34.220 to convey that portion of County Road No. 21, also known as the Stehekin
Valley Road, to the United States of America. According to LCNRA Final General Management Plan,
Appendix G, (1995), the road has not been formally dedicated and the NPS has performed
maintenance on the private section since 1970. At that time, no one could foretell the future and how
the NPS would incrementally change how the two roads would be managed. Later, in the quiet title
action against Chelan County, the stipulation above was referenced several times as “further evidence”
that RCW 36.34.220 was a lawful method of transferring the road. Despite the very narrow, self-

serving agreement benefiting the parties then, the original complaint referencing the statutory
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omissions of RCW 36.87 remains valid today and is the basis for the Plaintiff's complaint before this

court. For further details refer to a series of correspondence on this subject.2

NPS acknowledgment of the right-of-way: While the NPS outwardly enjoys its assumed

exclusive jurisdiction over the road, internally it seems to understand the legal foundation is a little
weak: In a 1974 memorandum? on the subject of running a sewer line in the ROW, the NPS Regional
Solicitor advised the Park administration about the legal status: “We have reviewed the right-of-way
deed which you forwarded to us with your letter of February 13, 1974, and it is our interpretation of

the instrument as a grant of determinable fee. As such, the United States has full title to the strip of

land as described in the deed so long as said strip is used for road purposes and no other use is made
of the strip which would be incompatible with its use as a road and public thoroughfare. The use of
the road for a sewer line which will be buried is not incompatible with its use as a public road and

such use would not terminate the interest of the United States.” “You should be aware that the deed

could be construed as an easement. The language of the deed even uses the word “easement”.

However, we do not view this as controlling and believe the proper interpretation is that of

determinable fee. Should the grant be construed by a court as an easement, it could also be held that
the United States did not have the right to use the roadway for the laying of a sewer pipe.”(Emphasis
added). The memorandum documents NPS understanding of easements as well as their creative
interpretation that an easement is not really an easement but a grant of determinable fee, and the

specific “road” easement is also a “utility” easement (at least until anyone would question this added
P y y q

use...and take the issue to court).

¥ Letter from NPS Director to Congressman H.M. Jackson, dated November 13, 1970

Letter from attorney R. Jeffers to Chelan Co. Commissioners, dated March 29, 1971

Memorandum from NPS Superintendent to NPS Regional Director, dated April 15, 1971

Letter from R. Jeffers to Assistant Regional Solicitor C.R. Neely, May 4, 1973

Appendix G, Final General Management Plan - LCNRA, June 1995

Memorandum from NPS Regional Solicitor to Assistant Regional Director, dated February 20, 1974
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After the 1992 court case between the NPS and Chelan County, the Plaintiff wrote a letter® to
the NPS Superintendent inquiring about the final outcome and court affirmed legal status of the road.
In the NPS reply letter®®, the park superintendent explained that the “Court confirmed the validity... of
the quitclaim deed... that Chelan County conveyed and quitclaimed to the United States ‘all right, title
and interest in and to the Stehekin Valley Road’.” While this letter appears to suggest “all of the
road” was conveyed to the NPS, the reply letter correctly describes the government’s interest being
limited to an easement/ right-of-way: “The United States owns an easement Jor a 60 foot right-of-way,
being 30 feet on each side of a surveyed center line. This easement is Jor the exclusive use, operation,
and maintenance of a road with the 60 foot right-of-way. Although adjoining land owners would have
retained ownership of the underlying real property, any activity within the 60 Jfoot right-of-way that
would adversely affect or interfere with use and maintenance of the road and its ability to
accommodate public travel would not be permitted. For your information, we have enclosed a copy of
the survey map showing the road right-of-way crossing your property.” In this second paragraph,
using the words “easement” two times and the term “right-of-way” four times, the NPS Superintendent
acknowledges that the United States’ interest in the road is limited to an easement/ right-of-way.

Despite the NPS acknowledgements of the ROW, the several generations of NPS management
continue to act as if the conveyance involved an unrestricted grant of land or real property without
recognition of the actual legal status as a right-of-way. They owned it, they controlled it, their uses
were unlimited but uses by others could be restricted under the permit system, and no one could
interfere with the NPS administration of the former county road. To most citizens, this “acting” was
accepted without question because the road has been improved and the legal inconsistencies are
probably beyond their immediate interest and comprehension. Over time, however, the problems with

NPS exclusive management became more apparent and questionable. The unsuccessful effort by the

% Letter from Bohn to NPS Superintendent Paleck, date January 23, 1997
* Letter from Paleck to Bohn, date February 21, 1997
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County to reclaim the road provided a final, unquestionable sense of legitimacy to the road transfer
scheme. To prevent the subject from being revisited, the court ordered Chelan County to refrain from
any further legal action.

Unfortunately, the verbal assurances, promises, memos, and letters from the transient NPS
employees are hearsay without any legal effect unlike the quiet title summary judgment that will live
on forever as a legal precedence if the original error by Chelan County is not corrected here, and the
correction carried forward to the federal court. The complaint before this court is the only remedy with
which to examine and resolve the legal errors affecting the Plaintiff’s property interests.

SUMMARY of ARGUMENT:

The road conveyance was unlawful under Washington state law, specifically RCW 36.87 and the
three related published opinions of the Washington State Attorney General. Additional unlawfulness is
apparent under RCW 36.34.220, RCW 36.87.130, and PL90-544,

The road was planned, constructed, maintained at a considerable cost in terms of public and
private money, and work effort. A review of newspaper articles collected by, and obtained from, the
NPS reveal a significant investment in the road for the public good. In addition, there were funds
given by private companies, organizations, and individuals to promote and support the road building
effort. Excerpts specific to the Cascade Pass — Stehekin route are included as an exhibit herein?’. The
costs incurred from 1891 to 1970 have not been tabulated or calculated in today’s dollars but a cursory
review will show a considerable investment for many decades, that the road was indeed valuable, and
it was not something to be casually given away by mere resolution by Chelan County.

The property owners adjoining the ROW were denied “due process” protection of the state and

federal constitutions when the County unlawfully took and conveyed the road to the NPS in 1970, and

# Chronology of Cost and Work Effort — Stehekin Valley Road (1891 — 1970)
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after the 1993 final order in USA & NCCC vs. Chelan County because there was no right of appeal in
both situations.

The validity of the Plaintiff’s property deed is presently, and will continue to be, indeterminate
because of the federal court summary judgment sustaining the NPS interest as fee title for the ROW
section, effectively taking this center section away from the Plaintiff ownership. This issue is real,
current, ongoing, and must be resolved so that the Plaintiff’s deed is legally certain now and in the
future.

The public rights to utilize the road as any other county road have been partially taken by the
NPS who has reconditioned many of those rights into privileges under a permit system. Since the
conveyance in 1970, the general public has been denied full rights to use road as originally granted.
As a county road, all persons, legal vehicles, licensed commercial enterprises, and other legal road
related activities would have equal access subject only to restrictions related to public safety and
engineering standards (e.g.: speed and weight limits). However, since managed as an exclusive
federal road, rights to use the road have been diminished or denied under a permit system. Title 18,
USC, Section 242 makes it a crime for a person acting under color of any law fo willfully deprive a
person of a right or privilege protected by the Constitution or laws of the United States. This issue is
real, current, ongoing, and must be resolved first with Chelan County and then with the NPS so that the
public can resume use of the road consistent with all county roads.

LIST of EXHIBITS (corresponding to footnotes in the text):

1 Location Map: Stehekin Valley Road, Chelan County, WA

2 Quitclaim Deed, dated November 3, 1927

3 Property deed with encumbrance as “right-of-way for County Road”
4  Attorney General Opinion AGO 1970 No. 26

5 Subdivision maps for lakeshore parcels
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PL90-544 (Sec. 202 created LCNRA)

NPS General Management Plan, Appendix C, VII

1963, c4 §RCW 36.34.220

Letter from Edward Grant to E.R. Whitmore, dated March 16, 1970

Chapter 36.87 RCW

Attomey General Opinion AGO 57-58 No. 32

Attorney General Opinion AGLO 1980 No. 12

Resolution 637-E; part of record w/Quit Claim Deed; (Vol. 698 Page 253)

Resolution 642-E; Vacate Co. Road No. 21 at Stehekin

Resolution — Final Order of Vacation, County Road No. 21

Wenatchee World, March 31, 1970

Quitclaim Deed, dated March 30, 1970

Description of Stehekin Valley Road attached to Quit Claim Deed

Letter from NPS Superintendent to Chelan County Commissioners, dated December 11, 1969
Chelan County Resolution 91-72, dated July 9, 1991

USA & NCCC vs. Chelan County; US District Court, No. C$-92-033 1-AAM, Order Granting Motion for
Summary Judgment

Chelan County’s First Amended Answer to the Complaint of the USA CS-92-0331-AAM
Letter from NPS Director to Congressman H.M. Jackson, dated November 13, 1970

Letter from attorney R. Jeffers to Chelan Co. Commissioners, dated March 29, 1971
Memorandum from NPS Superintendent to NPS Regional Director, dated April 15, 1971
Letter from R. Jeffers to Assistant Regional Solicitor C.R. Neely, May 4, 1973

Appendix G, Final General Management Plan - LCNRA, June 1995

Memorandum from NPS Regional Solicitor to Assistant Regional Director, dated February 20, 1974

Letter from Bohn to NPS Superintendent Paleck, date January 23, 1997

26 Letter from Paleck to Bohn, date February 21, 1997
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27 Chronology of Cost and Work Effort — Stehekin Valley Road (1891 — 1970)

RESPECTFULLY SUBMITTED this £ (¢ dayof JVNE

2020

o (M Bl

James Bohn - Plaintiff

Bohn v. Chelan County
Brief in Support of Complaint for Declaratory Judgment
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bl enog gy “sllz,” gng JACK T. THARP and AVIS 2, THAR?, hustand
224 wifa, of Chaclan, Washirzion,
Seelnalng alod the "ourehaior,
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Eacinning,
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TME-

Sepltember ©

September 5, 1967

EXH-
=ik
THIS AGREEMENT, Made and entered ineo this 25 day of ﬁyu‘f' , 1961, '
bemsa PAUL KINZEL, individually, and as Executor of the Estate ¢f Mary
Helen Kinael, deceased, Chelan County Probate No. 8915,
kaselnafier colled the "l and  JACK T. THARP and AVIS E. THARP, husband
and wife, of Chelan, Washington,
, hereinafiee called the "purchases,”
. WITNESSETH: That the seller agrees to sell to the purchaser and the purchaser agrees o purchase of
the selley the following described real cstate situate in the County of Chelan ., State of Washington,

- H e

671109

That part of the Northeast quarter of Section 36, Township 33 North,

Range 17, East of the Willamette Meridian, described as follows: L
Beginning at a point on the North line of said Section 38, which is 1100 feet 7
East of the North 4 corner; thence East 48 feet; thence South 2°27' East 100. 4
fast; thence South 39°42" West 110 feet; thence North 48°15' West 100 feet;
thence North 44°45' East 83, 5 feet; thence East 34.2 feet; thence North 60 feet

to beginning. . EXCEPT ri ht of way for County Road described as follows: * E "y

Beginning at & point eet East an eet South of the North 4 corner of
sald Section 36; thence South 52°10' East 63 feet; thence South 2°27' East 39
feet; thence North 53°10' West €5 feet; thence North 38 feet , more or less to

beginning.
with the an the following terms and conditions; The pur-hase price for said described prem-
ises in the sum of ‘T'wo thousand five hundred and no/100----—=~—- Dollars (12, 500, 00y
of which the sum of Four hundred and 80/100--=-c----- ———————— Dollars (§ 400. 00 )
has this day been paid, the receipt whereof is heeeby acknowledged, and the balance of said purchase price
inthesmmof  Two thousand one hundred and 7o/ 100~ ——~=aeum Dollars (32, 100, O0)
ahall by peid as followss  Said unpaid balance shail earn interest at the rate of six
per cent (6%) per annum from August 15,1967, and shall be paid in payments
of Forty and no/100----- Dollars ($40. 00) per month, or more, including
intarest, the first of such monthly payments to be on or before September 15,
1967, and to contlaue on or before the 15th day of each and every month
thereafter until the entire balance of principal and interest is paid in full.
Payments shall apply first to Interest earned and then to retire the pr incipal.
Purchasers shall have the right to make payments in advance of the due dates
and the right to pay the entire balance in advance, interest to be computed

only for the actual time earned.

33258 © FILED FOR RECORD
REAL ESTATE EXCISE TAX  TRANSAMERICA TITLE INSURALCL 2

ID$ 1967 SEP 5 PH
PA 2522 3 54

hllu;_mv Traasirer

; Prevea— CHELAN COUNTY AUDITOR

i
Duputy WENATCHEE. WASH. ?

THE PURCHASER AGREES:
1. To pay before delinquency all taxes and asse
aftes become a lien on said premises;
1 2 Until full payment of the said purchase price, tokee
10 the full insurable value theseof againat loss ar damage by
‘ may appeat, and to pay all premiu.ml theeefor and to deliver
. 3. To asume all hazards of damage 10 ac destruction of any improverncais upon the premises, and that
0o such damage shall constitue failure of consideration on the part of the sl
{4 That full inspection of saiud described premises has been made and that the sellee shall not be held ta

3 nn; covenant respecting the comditivn of said preniises nor to any agreement for alterations, improvements
o repairs uniess the agreement relicd on be in writing and attached to and made a part of this contract.

saments that may as between sefler and puschaser herer

all buildings on said describrcrl premises insured
re and for the seflcr’s benehit as seiler’s interest
alt policizs and renewals thereof 1o the seller;

¢
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_ ;That Part-of the Northeast quarter of Section 36,
it Easg. ©f the H:I.llmr.na Heridim, Chtlan County,

'_y.};qnlfl-:; wohT

"8 Beginning at & point. unthm.ﬂorth lint of aaid Section 36, which 1s 1100 feet East

'%§§pf ‘the Nocth quarter. corner; e

.. sy thence East 48 feet; " :
"'¢uthence South 227" Eage 100.4 !eet;

_I_" .thence South 38°42' West 110 feer;

..thtn:| North 48°15' West 100 feet;
- thence North 44°45' East §2.5 feet;
.._; aﬁthqnne East 34,2 feer;

o thence North 60 feet to the htéindiqghﬂ__h_. —— ;
1;uEXCEPT right of way for : ’
S ———

Tovaship 33 Worth, Range 17
Waghington, d-ucrihnq;au follows:

e R ST T

ronduay described as follows:

: b
A -mhgtnning at a point 1100 feer Easr. and 25 feer South of the North quarter -
'-'ﬁfcﬂ:ner of gaid Sectiom 36; : ’ i

1
, thence South 52°10" East 63 feer;
‘thence South 2°27' Fast 39 feer;
| thence North 52°10' West 65 feer;
i thence North 38 feet, more or less, to the heginning
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AGO_1970 No_026
[[Orig. Op. Page 11}

COUNTIIES - ROADS - LIMITATIONS ON VACATION.

(1) Section 7, chapter 185, Laws of 1969, Ex. Sess. (RCW 36.87.130) limiting the power of a county to vacate a
county road which abuts on a body of salt or fresh water, applies to a county road, a lateral edge of which touches or

encroaches upon a body of salt or fresh water, as well as to one whose terminal end touches upon such a body of
water.

(2) A county road abuts on a body of salt or fresh water if it touches or encroaches upon the line of ordinary high tide
or highwater as marked by the line of vegetation.

November 30, 1970

Honorable Myron H. Freyd
Prosecuting Attorney

Kitsap County

823 Bay Street

Port Orchard, Washington 98366

Cite as: AGO 1970 No. 26

Dear Sir:

We are writing in response to your recent letter asking for our construction of § 7, chapter 185, Laws of 1969,
Ex. Sess. (RCW 36.87.130). We paraphrase your questions as follows:

(1) Does § 7, chapter 185, Laws of 1969, Ex. Sess., limit the vacation of a county road, a lateral right of way
line of which touches upon a body of salt or fresh water or does this statute apply only to a county road whose
terminal ends touch upon a body of salt or fresh water?

(2) Assuming the statute is to be construed to limit the vacation of roads whose lateral edges touch upon a

body of salt or fresh water, what is to be considered the boundary of a "body" of salt or fresh water as the term is used
in the statute?

In answer to your first question, we believe that the statute [[Orig. Op. Page 2]] applies to a county road, a

hitp :/iwww.wa.gov/ AGOfopinions/1970/opinion_1970 026 html 10/1/2003
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lateral edge of which touches or encroaches upon a body of salt or fresh water, as well as to one whose terminal end
touches upon such a body of water. The answer to your second question is found in the analysis below.

ANALYS]S

Section 7, chapter 185, Laws of 1969, Ex. Sess. (now codified as RCW 36.87.130), to which your questions
refer, provides as follows:

"No county shall vacate a county road or part thereof which abuts on a body of salt or fresh water
unless the purpose of the vacation is to enable any public authority to acquire the vacated property for
port purposes, boat moorage or launching sites, or for park, viewpoint, recreational, educational or
other public purposes, or unless the property is zoned for industrial uses "1/

Question (1):

Your first question suggests a possible construction of this statute which would interpret the word "abuts" to
mean the touching of a body of water only at the terminal end of a county road right of way; conversely, the touching
of a body of water by a lateral right of way line, it is suggested, would more appropriately be described as "adjoining"
the body of water. However, we do not consider such an interpretation to be correct in view of the manner in which
the words "abuts" or "abutting" have been uniformly used and construed in this state G both in statutes and in court
decisions.

So far as we can determine, the word "abuts” has been consistently used in this state, as it applies to streets or
roads, to include both touching at a terminal end and being contiguous on lateral boundaries. As for the word
“abutting," perhaps the most common usage of this word may be found in [[Orig. Op. Page 31] the very body of law
to which your questions refer; i.e., the law relating to vacation of streets and roads.

For example, the standing of property owners to enjoin the vacation of a street or to recover damages as the
result of such a vacation normally has hinged upon whether they were "abutting" owners. Thus, it was said in the
early case of Freeman v. Centralia, 67 Wash. 142, 143, 120 Pac. 886 (1912):

"It is contended that appellants have a right to the use of the streets upon which their property abuts for
its entire length, and are entitled to compensation as abutting owners, if.any part of the street is
vacated. Authority upon the particular proposition advanced is divided; but this court has, in several
cases, aligned itself with the great majority of American courts in holding that a property owner does
not come within the rule of compensation unless his property abuts upon or touches that part of the
street which is actually vacated, or a special or peculiar damage is made to appear, or, to state the
proposition in its elementary form, unless his injury differs in kind rather than in degree from that
suffered by the general public. .. ."

Accord: Ponischil v. Hoquiam Sash. Etc. Co., 41 Wash. 303, 83 Pac. 316 (1906); Mottman v. Olympia, 45
Wash. 361, 88 Pac. 579 (1907); Kemp v. Seattie, 149 Wash. 197, 270 Pac. 431 (1928); State v. Wineberg, 74 Wn.2d
372, 444 P.2d 787 (1968).

In Hensler v. Anacortes, 140 Wash. 184, 186, 248 Pac. 406 (1926), the court, in determining whether a certain

lot was subject to an assessment, construed the word "abut” as used in the foregoing statute to refer to property that
faces or abuts the marginal lines of the street being improved. In thus concluding, the court quoted with approval the

http:/fwww.wa.gov/AGO/opinions/1970/opinion_1970 026.html 10/1/2003
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following dictionary definitions of the word "abut":
"Century Dictionary defines abut,
"To touch at the end; be contiguous; join at a border or boundary, terminate; rest:

[[(Orig. Op. Page 4]] with on, upon, or against before the object; as, his land abuts upon mine; the
building abuts on the highway; the bridge abuts against the solid rock.'

1926 Merriam Series, Webster's New International Dictionary defines abut,

"To project; to terminate or border; to be contiguous; [)-with on, upon, or againgt; as, his land abuts on
the road. Usually abut implies contact, but this is not always so. To end at; to border on; to reach or
touch with an end; as, two lots abutting each other.™

Our statutes relating to the procedures for vacating city streets have similarly referred to property “abutting" in
the sense of lateral touching. See, RCW 35.79.010, et seq.

Of particular note is the usage of the word "abutting"” in RCW 79.01.448. This statute, granting preferential
rights to upland owners to purchase tide or shore lands, provides in part:

"The owner or owners of land abutting or fronting upon tide or shore lands . . "
Clearly the word "abutting” in the statute is used in the sense of "contiguous to." %

In another area where the word "abutting" has been similarly used, the Washington court has consistently held
that the fee title to a public street or road remains in "abutting" landowners, with the public acquiring only a right of
passage with powers and privileges necessarily implied in the granting of an easement._Finch v. Matthews, 74 Wn.2d
161, 443 P.24d 833 (1968), Puget Sound Alumni of Kappa Sigma, Inc. v. Seattle, 70 Wn.2d 222, 422 P.2d 799 (1967),
Statg ex rel. Patterson v. Superior Court, 102 Wash. 331, 173 Pac. 186 (1918).

Finally we may note that more recent statutes providing for the establishment of limited access highways have
referred to the "abutting owner's right of access” and "abutting property" clearly in the sense of property which is
contiguous or touching along the lateral edge of the highway right of way. See, RCW 47.52.080. Qur court in
construing these statutes [[Orig. Op. Page 5]] and discussing access rights of owners of land along the highway,
conventionally has referred to land abutting upon the highway. State v. Calkins, 50 Wn.2d 716, 314 P.2d 449 (1957),

State v. Besselman, 55 Wn.2d 524, 348 P.2d 406 (1960); Deaconess Hosp. v. Highway Commission, 66 Wn.2d 378,
403 P.2d 54 (1965).

The foregoing legisiative and judicial uses of the word "abutting" are by no means exhaustive; however, they
fairly represent the uniform meaning which has been given to the word by our legislature and courts. Therefore,
consistent with this usage, it is our opinion that as used in chapter 185, the term "abuts” means contiguous, both on
the lateral edges of a county road right of way and the terminal end of such a right of way.

Question (2):

Your remaining question assumes the foregoing answer to your initial question, and asks:

http:/forww wa.gov/ AGQ/opinions/1970/opinion_1970 026.html 10/1/2003
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".. . what is to be considered the boundary of a ‘body’ of salt or fresh water as the term isused in. . ." §
7, chapter 185, Laws of 1969, Ex. Sess.?

The apparent purpose of the legisiature in enacting this statute2/ was to preserve for the public, for
recreational or other purposes, existing access to bodies of salt or fresh water. This purpose has perhaps been brought
into sharper focus by the recent court decision upholding the public's right of navigation (and rights corollary thereto)
on navigable bodies of water. See Wilbour v. Gallagher, 77 W.D. 2d 307 0 O-P.2d O O- [[77 Wn.2d 306, 462 P.2d
232])(1969). Also to be noted are Bach v. Sarich, 74 Wn.2d 575, 445 P.2d 648 (1968); and Snively v. Jaber, 48
Wn.2d 815, 296 P.2d 1015 (1956), recognizing the rights of riparian owners and their licensees to use the entire
surface of a nonnavigable lake for recreational and other purposes.

In considering your question in the light of this purpose, we may first observe in passing that in the case of
navigable bodies of water there are certain statutorily established boundaries between uplands and tidelands (on
navigable tidal waters) or shore lands (on navigable fresh waters). See, RCW 79.01.020 O 79.01.024, which refer to
the "line of ordinary high [[Orig. Op. Page 6]] tide" and RCW 79.01.029 O 79.01.032, which speak of the "line of
ordinary high water." In the case of nonnavigable waters, on the other hand, since the contiguous owners on such
waters own the bed of the lake, there is no upland and shore land boundary as such.

For the purposes of this opinion, however, we are not so much concemed with these legal boundaries which
may exist between the ownership interests of competing property owners as we are with legislative intent in terms of
the precise subject at hand; i.e, the extent of a limitation upen the powers of a county to vacate any county road
abutting on a body of salt or fresh water. Consistent with the apparent purpose of this legislation [J the preservation
of public access to bodies of salt or fresh water O it is our opinion that the statute should be read as referring to any
county road, the lateral or terminal right of way of which touches or encroaches upon the line of ordinary high tide or
high water as marked by the line of vegetation [ a line which is more explicitly described in Harkins v. Del Pozzi, 50
Wn.2d 237, 240, 310 P.2d 532 (1957), as the "line which the water impresses on the soil by covering it for sufficient
periods to deprive the soil of vegetation ..." A line inland from this line would not provide usable access to water
from the county road since the intervening strip of land, if privately owned, would preclude the public from gaining
legal access from the road to the water, except perhaps during unusually high tide or exceptionally high water. On the
other hand, it is not likely that a county road will be located below this line of vegetation unless constructed on a
structure.

In summary, therefore, it is our opinion that § 7, chapter 185, Laws of 1969, Ex. Sess., precludes (except in
specified circumstances) the vacation of a county road, the lateral margin or the terminal end of which touches or
encroaches upon that line along a body of salt or fresh water (whether [[Orig. Op. Page 7]] navigable or
nonnavigable)3/ which the water impresses on the soil by covering it for sufficient periods to deprive it of vegetation.

We trust the foregoing will be of assistance to you.

Very truly yours,
SLADE GORTON
Attorney General

THOMAS R. GARLINGTON

http://fwww.wa.gov/ AGO/opinions/1970/opinion_1970 026.htm} 10/1/2003
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Assistant Attomey General EX“ @

Page 5ot S
»s* FOOTNOTES ***

1/See, also, § 4, chapter 28, Laws of 1969 (RCW 35.79.030), which established an identical limitation upon the
vacation of city streets,

2/And the companion provisions of § 4, chapter 28, Laws of 1969 (RCW 35.79.030), supra, dealing with city streets.

3/Although the authorities cited deal particularly with navigable waters, we believe that in order to effect its apparent
purpose, the statute should be given a consistent construction in terms of both navigable and nonnavigable waters.

http: /fwww.wa.gov/ AGO/opinions/1970/opinion_1970 026 htm! 10/1/2003
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ExH-()
Public Law 90-544

90th Congress, 8. 132} pag@_i_gfuim
October 2, 1968

An At

To establish the North Cascades National Park and Ross Lake and Lake Chelan
National Recreation Ateas, to designate the -Pasayten Wiiderness aod to modify
the Giacler Peak Wilderness, in the State of Washington, and for nthver
purposes.

-y

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

TITLE I-NXORTH CASCADES NATIONAL PARK

Sec. 101, In order to preserve for the benefit, use, and inspiration Eatablisment,
of present and future genierations certain majestic mountain scenery,

snow fields, glaciers, al me meadows, and other unigue natural features

in the North Cascade Mountains of the State of ashington, there. is

hereby estabilished, subject to valid existing rights, the North Cascades

National Park (hereinafter referred to In this fct as the “park”).

The park shall consist of the lands, waters, and interests therein

within the area designated “national park” on the map entitled “Pro-

R}:nsed Mansgement %.nits, North Cascades, Washington,” numbersd
NP-CAS-7002, and dated October 1967, The map shall be on file and

available for public inspection in the office of the Director, Nationa]

Park Service, Department of the Interior, and in the office of the Chief;

Forest Service, Department of Agriculture, B2 STAT, 926

82 STAT, 927
TITLE II—ROSS LAKE AND LAKE CHELAN NATIONAL
RECREATION AREAS

and enjoyment of portions of the Skogit River and Ross, Diablo, and
Gorge Lakes, together with the surrounding lands, and for the conger.
vation of the scenic, scientific, historic, ang other values contribut'ng
to public enjoyment of such lands and witers, there is hereby estab-
lished, subject to valid existin rights, the Ross Lake National ecrea-
tion Area (hersinafter referre%l to in this Act asthe “recreatibn zrea”).
The recreation area shall consist of the lands and waters within the
area designated “Ross Lake National Recreation Area” on the map
S EcTt 05\) referred to in section 101 of this Act.

Sec. 202, In order to rovide for the public outdoor recreation use
*--—-> and eN)OyMent of portions of the Sreﬁeif"ln"ﬂ_mn—wer i) :
3 Og oo 8 surtounding lands, an
puting to pul

@ vaia existing rights. the Lake Chelan Natl Aren
{(hereinalter mierreﬁ to in this Act as the “recreation area”). The
recreation area shall consist of the lands and weters within the ares
designated “Lake Chelan National Recreation Area™ on the map

referred to in section 101 of this Act.

TITLE III-LAND ACQUISITION

Sec. 301. Within the boundaries of the park and recreation areas,
the Secretary of the Interior (hereinafter referred to in this Act ay
the “Secretary™) may acquire lands, waters, and interests therein by
donation, purchass wit]!:‘cgonated or approprinted funds, or exchange,
except that he may not acquire any such interests within the recrea--
tion areas without the consent of the owner, so long as the lands are
devoted to uses compatible with the purposes of this Aect. Lands



EXH - @ Page.d of 1_

Orders also apply such as the EO 11988
"Floodplain Management.”

Policy originates in law. The management of
the national park system and Lake Chelan
NRA is guided by the Constitution, public law
proclamations, executive orders, rules and
regulations, and directives by the secretary of
the interior. Since 1968, the enactment of NEPA
and other new legislation has had a signifi-
cant effect on policy formulation for Lake

Chelan NRA,

VII. NATIONAL PARK SERVICE
AUTHORITY

Authority to regulate NPS areas is an
enumerated power under the property clause
of the United States Constitution, "Congress
shall have power to dispose of and make all
needful rules and regulations respecting the
territory or other property belonging to the
United States."10

The National Park Act, passed by Congress
and signed into law by President Wilson on
August 25, 1916, delegates rulemaking
authority:

The Secretary of the Interior shall
make and publish such rules and
regulations as he may deem necessary
or proper for the use and management
of park, monuments, and reservations
under the jurisdiction of the National
Park Service.l .

General and permanent rules promuigated
under this authority are codified in the Code of
Federal Regulations (CFR), Title 36, which
contains regulations specific to the National
Park Service. 36 CFR Part 2 is dedicated to
Resource Protection, Public Use, and
Recreation regulations. Special regulations
applicable only to Lake Chelan NRA are found
in § 7.62. Violations of any of these rules is a
misdemeanor, punishable by a fine of up to
$5,000 and imprisonment of up to six months.
Cases are brought before a Federal District
Court or federal magistrate. The General
Authorities Act, P.L. 94-458, provides authority
for park rangers with law enforcement
commissions to carry firearms, make arrests,

Appendix C: Laws Affecting Lake Chelan NRA

execute warrants, and conduct investigations of
offenses against the United States.

The applicability of some laws and regulations
is dependent on the type of jurisdiction that
the federal government has. There are four
types of jurisdiction exercised by the federal
government over federal lands: exclusive,
partial legislative, concurrent, and proprietary.
The National Park Service has proprietary
Jurisdiction over Lake Chelan NRA. Under
proprietary jurisdicHon, the National Park
Service regulates the use of resoureces, public
use and recreation. The state of Washington
exercises its full civil and criminal jurisdiction
over private activities on federal lands in
Stehekin. However, the state may not impose
its regulatory power directly upon the United
States without specific congressional intent, nor
may it tax federal land. The state also cannot
regulate the actions of the residents of the
federal area in any way which may directly
interfere with the performance of a United
States function.

The National Park Service generally does not
have jurisdiction over felony crimes occurring
on privately owned lands within the bound
of Lake Chelan NRA. The National Park
Service has jurisdiction over certain Federal
offenses, such as the Endangered Species Act,
which are offenses wherever they are
committed. The Park Service also has authority
to regulate activities on privately owned land
that threaten the resources or values of Lake
Chelan NRA. This is an implied power under
the property clause of the Constitution which
is supported by a wide body of case law going
back nearly a century. In United States v.
Alford, 274 U.S. 264 (1927), the Supreme Court
upheld the conviction of a defendant who left
a fire burning on private property adjacent to
federal land. The court held that Congress had
a statutory authority to prohibit activity on
privately owned land that imperiled federal
property. The court reasoned that "the danger
depends upon the nearness of the fire, not
upon the ownership of the land where it was
built.” In State_of Minnesota by Alexander v.
Block, 660 F.2d 1240 (8th Cir. 1981), cert.
denied, 455 U.S. 1007, in which it had
concluded that "under the authority to protect
public land, Congress’ power must extend to

419
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RCW 36.34.220 ?agei_cf.,._t
Lease or conveyance to United States for flood control, navigation, and allied purposes.

If the board of county commissioners of any county adjudges that it is desirable and for the general welfare and
benefit of the people of the county and for the interest of the county to lease or convey property, real or personal,
belonging to the county, however acquired, whether by tax foreclosure or in any other manner, 1o the United States
for the purpose of flood control, navigation, power development, or for use in connection with federal projects within
the scope of the federal reclamation act of June 17, 1902, and the act of congress of August 30, 1935, entitled "An Act
authorizing the construction, repair, and preservation of certain public works on rivers and harbors, and for other
purposes,” and federal acts amendatory thereof and supplemental thereto, for the reclamation and irrigation of arid
lands, the board, by majority vote, may lease or convey such property to the United States for flood control,
navigation, and power development purposes, or for use in connection with federal projects for the reclamation and
irrigation of arid lands. This property may be conveyed or leased by deed or other instrument of conveyance or lease
without notice and upon such consideration, if any, as shall be determined by the board and the deed or lease may be

~Signed by the County treasurer when authorized to do so by resolution of the board. Any deed issued heretofore by any
county to the United States under authority of section 1, chapter 46, Laws of 1937 and the amendments thereto, is
ratified and approved and declared to be valid,

1963 ¢ 4 § 36.34.220 Prior: 1945¢94 § 1; 1941 ¢ 142 § 1; 1937 ¢ 46 § 1; Rem. Supp. 1945 § 4015-6]
L N A

http://www.mrsc. org/mc/rew/RCW%20%2036%20%20TITLE/RCW%20%2036%20.%2034%20%20C...  12/9/2003
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Farclane, O viun o Y708

Inreply cefer u:

¥orea 16, 3970
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Chapter 36.87 RCW Ex H -

ROADS AND BRIDGES - VACATION 4
SECTIONS Page 1 o +
36.87.010 Resolution of intention o vacate.
36.87.020 County road frontage ovwmers' petition — Bond, cash deposit, or fee,
36.87.030 Freeholders' petition -- Action on petition.
36.87.040 Engineer's report.
36.87.050 Notice of hearing on report.
36.87.060 Hearing.
36.87.070 Expense of proceeding.
36.87.080 Majority vote required.
36.87.090 Vacation of road unopened for five years -- Exceptions.
36.87.100 Classification of roads for which public expenditures made -- Compensation of county.
36.87.110 Classification of roads for which no public expenditures made — Compensation of county.
36.87.120 Appraised value as basis for compensation -- Appraisal costs.
36.87.130 Vacation of roads abutting bodies of water prohibited unless for public purposes or industrial use.
36.87.140 Retention of easement for public utilities and services.
36.87.900 Severability - 1969 ex.s. ¢ 185,

RCW 36.87.010
Resolution of intention to vacate.
When a county road or any part thereof is considered useless, the board by resolution entered upon its minutes, may

declare its intention to vacate and abandon the same or any portion thereof and shall direct the county road engineer
to report upon such vacation and abandonment.

[1969 ex.s.c 185 § 1; 1963 ¢ 4 § 36.87.010. Prior: 1937 ¢ 187 § 48, RRS § 6450-48.]

RCW 36.87.020

County road frontage owners' petition — Bond, cash deposit, or fee.

Owners of the majority of the frontage on any county road or portion thereof may petition the county legislative
authority to vacate and abandon the same or any portion thereof. The petition must show the land owned by each
petitioner and set forth that such county road is useless as part of the county road system and that the public will be
benefited by its vacation and abandonment. The legislative authority may (1) require the petitioners to make an
appropriate cash deposit or furnish an appropriate bond against which all costs and expenses incurred in the
examination, report, and proceedings pertaining to the petition shall be charged; or (2) by ordinance or resolution
require the petitioners to pay a fee adequate to cover such costs and expenses.

(1991 ¢ 363 § 89; 1985 ¢ 369 § 4; 1963 ¢ 4 § 36.87.020. Prior: 1937 ¢ 187 § 49, part; RRS § 6450-49, part ]

NOTES:
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RCW 36.87.030
Frecholders' petition — Action on petition.
On the filing of the petition and bond and on being satisfied that the petition has been signed by petitioners residing in

the vicinity of the county road or portion thereof, the board shall direct the county road engineer to report upon such
vacation and abandonment.

[1963 ¢ 4 § 36.87.030. Prior: 1937 ¢ 187 § 49, part; RRS § 6450-49, part.]

RCW 36.87.040 %

Engineer's report,

When directed by the board the county road engineer shall examine any county road or portion thereof proposed to be
vacated and abandoned and report his opinion as to whether the county road should be vacated and abandoned,
whether the same is in use or has been in use, the condition of the road, whether it will be advisable to preserve it for
the county road system in the fisture, whether the public will be benefited by the vacation and abandonment, and all
other facts, matters, and things which will be of importance to the board, and also file his cost bill.

{1963 ¢ 4 § 36.87.040. Prior: 1937 ¢ 187 § 50; RRS § 6450-50.]

RCW 36.87.050 %
Notice of hearing om report.
Notice of hearing upon the report for vacation and abandonment of a county road shall be published at least once a

week for two consecutive weeks preceding the date fixed for the hearing, in the county official newspaper and a copy

of the notice shall be posted for at least twenty days preceding the date fixed for hearing at each termini of the county
road or portion thereof proposed to be vacated or abandoned.

[1963 ¢ 4 § 36.87.050. Prior: 1937 ¢ 187 § 51, part, RRS § 6450-51, part.]

RCW 36.87.060 %

Hearing. )

(1) On the day fixed for the hearing, the county legislative authority shall proceed to consider the report of the
engineer, together with any evidence for or objection against such vacation and abandonment. If the county road is
found useful as a part of the county road system it shall not be vacated, but if it is not useful and the public will be

benefited by the vacation, the county legislative authority may vacate the road or any portion thereof. Its decision
shall be entered in the minutes of the hearing.

(2) Asan alternative, the county legislative authority may appoint a hearing officer to conduct a public hearing to
consider the report of the engineer and to take testimony and evidence relating to the proposed vacation. Following
the hearing, the hearing officer shail prepare a record of the proceedings and a recommendation to the county
legislative authority concerning the proposed vacation, Their decision shall be made at a regular or special public
meeting of the county legislative authority.

[1985 ¢ 369 § 5; 1963 ¢ 4 § 36.87.060. Prior: 1937 ¢ 187 § 51, part; RRS § 6450-51, part.]

RCW 36.87.070
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Expense of proceeding. Page_2.of i

If the county legislative authority has required the petitioners to make a cash deposit or furnish a bond, upon
completion of the hearing, it shall certify all costs and expenses incurred in the proceedings to the county treasurer
and, regardless of its final decision, the county legislative authority shall recover all such costs and expenses from the
bond or cash deposit and release any balance to the petitioners.

[1985 ¢ 369 § 6, 1963 c 4 § 36.87.070. Prior: 1937 ¢ 187 § 51, part; RRS § 6450-51, part.]

RCW 36.87.080

Majority vote required.

No county road shall be vacated and abandoned except by majority vote of the board properly entered, or by
operation of law, or judgment of a court of competent jurisdiction.

{1969 ex.s. c 185 § 2; 1963 ¢ 4 § 36.87.080. Prior: 1937 ¢ 187 § 51, part; RRS § 6450-51, part ]

RCW 36.87.090

Vacation of road unopened for five years — Exceptions.

Any county road, or part thereof, which remains unopen for public use for a period of five years after the order is
made or authority granted for opening it, shall be thereby vacated, and the authority for building it barred by lapse of
time: PROVIDED, That this section shall not apply to any highway, road, street, alley, or other public place dedicated
as such in any plat, whether the land included in such plat is within or without the limits of an incorporated city or

town, or to any land conveyed by deed to the state or to any county, city or town for highways, roads, streets, alleys,
or other public places.

(1963 c 4 § 36.87.090. Prior: 1937 ¢ 187 § 52; RRS § 6450-52.]

RCW 36.87.100

Classification of roads for which public expenditures made —- Compensation of county.

Any board of county commissioners may, by ordinance, classify all county roads for which public expenditures were
made in the acquisition, improvement or maintenance of the same, according to the type and amount of expenditures
made and the nature of the county's property interest in the road; and may require persons benefiting from the

vacation of county roads within some or all of the said classes to compensate the county as a condition precedent to
the vacation thereof.

[1969 ex.s.¢ 185 § 4.]

RCW 36.87.110

Classification of roads for which no public expenditures made -- Compensation of county.

Any board of county commissioners may, by ordinance, separately classify county roads for which no public
expenditures have been made in the acquisition, improvement or maintenance of the same, according to the nature of
the county's property interest in the road; and may require pessons benefiting from the vacation of county roads within
some or all of the said classes to compensate the county as a condition precedent to the vacation thereof.

11969 ex.5.¢ 185 § 5.}

RCW 36.87.120

hitp://www.leg wa.gov/rew/index.cfm?fuseaction=chapter&chapter=36.87& RequestTimeout=500 10/1/2003



RCW 36 . 87 CHAPTER ) raged o1 4

ExH-
Appraised value as basis for compensation ~ Appraisal costs. Page f{:_nf wf&L

Any ordinance adopted pursuant to this chapter may require that compensation for the vacation of county roads within
particular classes shall equal all or a percentage of the appraised value of the vacated road as of the effective date of
the vacation, Costs of county appraisals of roads pursuant to such ordinances shall be deemed expenses incurred in
vacation proceedings, and shall be paid in the manner provided by RCW 36.87.070.

[1969 ex.5. ¢ 185§ 6.]

RCW 36.87.130 /

Vacation of roads abutting bodies of water prohibited unless for public purposes or industrial use.
No county shall vacate a county road or part thereof which abuts on a body of salt or fresh water unless the purpose of
the vacation is to enable any public authority to acquire the vacated property for port purposes, boat moorage or

launching sites, or for park, viewpoint, recreational, educational or other public purposes, or unless the property is
zoned for industrial uses.

[1969 ex.5.c 185§ 7.]

RCW 36.87.140

Retention of easement for public utilities and services.

Whenever a county road or any portion thereof is vacated the legislative body may include in the resolution
authorizing the vacation a provision that the county retain an easement in respect to the vacated land for the
construction, repair, and maintenance of public utilities and services which at the time the resolution is adopted are
authorized or are physicaily located on a portion of the land being vacated: PROVIDED, That the legislative body
shall not convey such easement to any public utility or other entity or person but may convey a permit or franchise to
a public utility to effectuate the intent of this section. The term "public utility” as used in this section shall include
utilities owned, operated, or maintained by every gas company, electrical company, telephone company, telegraph
company, and water company whether or not such company is privately owned or owned by a govemmental entity.

[1975¢ 22§ 1.]

RCW 36.87.500
Severability — 1969 ex.s. ¢ 183,

If any provision of this act, or its application to any person, property or road is held invalid, the validity of the
remainder of the act, or the application of the provision to other persons, property or roads shall not be affected.

[1969 ex.5.¢ 185 § 8]
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AGO_1957-58 No_032
[[Orig. Op. Page 1]]

COUNTY ROADS -- VACATION AND ABANDONMENT.

The duty and liability of a county to maintain a county road once a part of a county road system cannot be divested by
mere resolution.

March 13, 1957

Honorable Thurman E, Ward
Prosecuting Attorney
Klickitat County
Goldendale, Washington

Cite as: AGO 57-58 No. 32
Dear Sir:

In your letter of February 19, 1957, you requested the opinion of this office on a certain question which we
paraphrase as follows:

May the county commissioners by resolution withdraw county roads from the county road system and thus
relieve the county from the duty and liability of maintenance without the road losing the status of a county road?

We answer this question in the negative.
ANALYSIS

Your letter referred to RCW 36.75.080 (1955 Supp.) as possible authority for action by the county
commissioners pursuant to the aforementioned question.

Section 3, chapter 361, Laws of 1955, (RCW 36.75.080) provides:
"All public highways in this state, outside incorporated cities and towns and not designated as state
highways, which have been used as public highways for a period of not less than ten years are county

roads: Provided, That no duty to maintain such public highway for any liability for any injury or
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damage for failure to maintain such public highway or any road signs thereon shall attach to the county until

the same shall have been adopted as a part of the county road system by resolution of the county
commissioners.”

[[Orig. Op. Page 2]]

Prior to the amendment of RCW 36.75.080 by chapter 361, Laws of 1955, a public highway used for the
prescriptive time of not less than ten years became a county road and part of the county road system. It is evident that
the object of chapter 361 is to relieve the counties of the duty and liability of maintaining public roads that become
county roads on the basis of the expiration of the prescriptive ten-year period. By this amendment the legislature
intended that the duty and liability of maintaining roads that automatically become county roads afier ten years would
not necessarily devolve upon the county. Rather the road must be adopted by resolution as a part of the county road
system by the county commissioners before the duty of maintenance attaches to the county.

We are of the opinion that under RCW 36.87.080 (1955 Supp.), a county may, by resolution, assume the duty
and liability of maintenance of a county road on the expiration of the prescriptive period but cannot, by mere
resolution, divest itself of this duty and liability, once assumed. %

The legislature has provided in RCW chapter 36.87, the statutory procedure by which a county may divest
itself of the duty and liability of maintaining county roads which become part of the county road system either before

or after the enactment of chapter 361, Laws of 1955,

RCW 36.87.010 reads:

"When a county road or any part thereof is considered useless, the board by unanimous resolution
entered upon its minutes, may declare its intention to vacate and abandon the same or any portion
thereof and shall direct the county road engineer to report upon such vacation and abandonment."

RCW 36.87.020 reads in part:

"Ten freeholders residing in the vicinity of any county road or portion thereof may petition the board
to vacate and abandon the same or any portion thereof . , ."

This chapter of the code further provides that the county engineer shall examine the county road under
consideration for vacation and report his opinion as to whether the county road should be vacated and abandoned,
provides for publication of notice of hearing on the report; provides for a public hearing; and stipulates that a
unanimous vote is required by the board of [[Orig. Op. Page 3]] county commissioners properly entered, or by
operation of law, or judgment of a court of competent jurisdiction (for vacation and abandonment).

In an annotation at 175 A L.R. 760, 762, the following statement is made:

"While some limitations to its application are to be found, the rule appears to be quite general that
where the procedure for the vacation, discontinuance, or alteration of a public street or highway by
direct action of public authorities is prescribed by statute, it is necessary to adhere to such procedure in

order that the vacation or alteration may be effective. . . .* Brazell v, Seattle, 55 Wash. 180.

In any event, the vacation and abandonment of a county road would not destroy the private easement of egress
and ingress of a property owner established by prescription, when the only means available would be by the vacated
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and abandoned county road. Van Buren v. Trumbull, 92 Wash. 691.
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In conclusion, it is our opinion that a county can only escape the duty and liability of maintaining a county
road, once a part of the county road system, by following the statutory vacation procedure. To allow otherwise would
deny to the public the safeguards incorporated in the vacation statutes. 39 C.].S., Highways, 121.

Very truly yours,

JOHN J. O'CONNELL
Attomey General

CLARENCE H. FIDLER
Assistant Attorney (General
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AGLO_1980 No_012
[[Orig. Op. Page 1]}

COUNTIES - CITIES AND TOWNS - PLATTING AND SUBDIVISIONS -- RESUBDIVISION OF LOT
WITHIN EXISTING SUBDIVISION

When, within an existing land subdivision established pursuant to either chapter 58.16 or chapter 58.17 RCW, the
owner of an individual lot proposes to divide it into a number of smaller lots for the purpose of sale or lease, while
such action constitutes a “resubdivision" as defined in RCW 58.17.020(6) and is, thereby, subject to the general
provisions of chapter 58.17 RCW relating to subdivisions (AGO 1980 No. 5), the subdivider is not, in addition,
required to vacate his existing lot or lots pursuant to chapter 58.11 RCW or alter the plat pursuant to chapter 58.12
RCW; if, however, the vacation of a plat or part thereof entails the vacation of a county road, one or the other of the
procedures set forth in chapter 58.11 RCW and chapter 36.87 RCW, respectively, must be utilized.

March 14, 1980

Honorable Patrick D. Sutherland
Prosecuting Attorney
Tharston County
2000 Lakeridge Drive S.W.
Olympia, Washington 98502
Cite as: AGLO 1980 No. 12

Dear Sir:

By letter previously acknowledged, you requested our opinion regarding the relationship between chapters
58.11,58.12 and 58.17 RCW. Specifically, you asked:

1; Must a platted lot or lots, created at any time and in any manner other than by short subdivision
pursuant to RCW 58.17.060 or “large lot" subdivision pursuant to RCW 58.17.040(2), be vacated
pursuant to Chapter 58.11 RCW or altered or replatted pursuant to Chapter 58.12 RCW before the lot
may be redivided in any manner pursuant to Chapter 58.17 RCW?

[[Orig. Op. Page 2]]

2. To what extent, if any, would the answer to Question No. 1 be affected by the fact that the
original platted lot was created by short subdivision pursuant to RCW 58.17.060 or by "large lot"
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subdivision pursuant to RCW 58.17.040(2)?

3. If the vacation of a plat or part thereof entails the vacation of a county street, do the vacation
requirements of RCW 58.11.010, et seq., and Chapter 36.87 RCW apply?

We answer your questions in the manner set forth in our analysis.
ANALYSIS
In AGO 1980 No. 5 we recently conciuded that:

"Where, within an existing land subdivision established pursuant to either chapter 58.16 or 58.17
RCW, the owner of an individual lot proposes to divide that lot into four or fewer smaller lots for the
purpose of sale or lease, such action will not constitute the establishment of a 'short subdivision' as
defined in RCW 58.17.020(6) and, thereby, be subject to the city or county's short subdivision
ordinance as enacted pursuant to RCW 58.17.060, instead, such action will constitute a 'resubdivision'
and thus be subject to the general provisions of chapter 58.17 RCW relating to subdivisions."

Question (1):

As we understand it, the essence of your first question is whether, in addition to thus complying with the
requirements of chapter 58.17 RCW relating to subdivisions, it is legally necessary for a person owning a lot or lots
within an existing subdivision who desires further to divide that lot or lots to:

(a) Vacate the existing lots pursuant to chapter 58 11 RCW; and/or
(b) Alter the plat pursuant to chapter 58.12 RCW.

[[Orig. Op. Page 3]]
In posing this question, you further asked us to assume that:

"_ .. the proposed redivision entails, in the first instance, only the creation of new lot lines and not the
alteration of any existing lines ...; in the second instance, an alteration of the plat only to
accommodate a road and new lots . . ; in the third instance, a change in existing lot lines . . .; and in
the fourth instance, not the alteration of a lot or road line but rather a change in a condition of approval
of the original plat, for example a deletion of an open space dedication or reservation."

You also suppiemented your request with three drawings illustrating the first three of these four assumptions.
In drawing "A", what is identified as Lot 9 in an existing subdivision would be divided into three numbered smaller
lots. In drawing "B", the same Lot 9 would be divided into four smaller lots, each facing a cul-de-sac created by the
extension of an adjacent county road. And in drawing "C", Lot 9 and adjoining Lot 10 (both presumably in common
ownership) would first be combined and then divided into ten smaller lots also including a cul-de-sac and an
extension of the county road.

Clearly, each of these three cases would constitute a "resubdivision" within the meaning of so much of RCW
58.17.020(1) as defines the term "subdivision" as:
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". .. the division of land into five or more lots, tracts, parcels, sites or divisions for the purpose of sale
and lease and shall include all resubdivision of land." (Emphasis supplied)

Accord, AGO 1980 No. 5, supra. On the other hand, the fourth case described in your letter (involving only a
change in a condition of approval of the original plat) would not constitute such a "resubdivision" but, instead, would
be governed by chapter 58.17 RCW only as an amendment, in effect, to a previously established plat. It is our
considered opinion, however, that none of the actions described additionally fall under, or require compliance with,
either chapter 58.11 or chapter 58.12 RCW.

[[Orig. Op. Page 4]}
(a) Chapter 58.11 RCW:

This RCW chapter codifies several sections of the territorial code of 1881 and relates, generally, to the
vacation of any street, alley, lot or common in either an unincorporated (RCW 58.11.010) or an incorporated (RCW
58.11.040) town. The only apparent purpose of this territorial legislation, however, was to facilitate the removal from
dedicated status of land previously dedicated for some public use in connection with the formation or proposed
formation of a town. See, RCW 58.11.030 and 58.11.050. Therefore, as we read it, the provisions of chapter 58.11
RCW have nothing to do with any of the hypothetical cases described in your letter.

(b) Chapter 58.12 RCW:

This chapter codifies the provisions of chapter 92, Laws of 1903, and involves the vacation or alteration of an
existing plat. The first section thereof, RCW 58.12.010, reads as follows:

"That whenever three-fourths in number and area of the owners of any townsite, city plat or plats,
addition or additions, or part thereof, shall be desirous of altering the plat or plats, replatting or
vacating the same or any part thereof, they may prepare a piat or plats, showing such alterations or
replat, drafted upon a copy of the existing plat or plats, or that portion desired to altered, replatted or
vacated, and file the same with the clerk of the board of county commissioners, or city council or other
governing body having jurisdiction of the establishment or vacation and control of the streets to be
affected, accompanied with a petition for the change desired: PROVIDED, That this section shail not
be construed as applying to the aiteration, replatting or vacation of any plat of state granted, tide, or
shore lands." .

The remaining sections of the chapter, RCW 58.12.020 through 58.12.080 then spell out what is to be done in
response to such a petition--along with the egal consequences of {[Orig. Op. Page 5]] such action. Again, however,
we can see no basis for saying that compliance with this chapter is required in order to further subdivide a lot or lots
within an existing subdivision in the manner contemplated by your question.

In the first place, chapter 58.12 RCW is simply not mandatory but, rather, constitutes only one of several
alternative approaches to the alteration of an existing platted subdivision. Accord, our letter opinion of November 15,
1978, to the Pend Oreille County prosecuting attorney, copy enclosed, in which we said:

*... Chapter 58.12 RCW, to which you have referred, covers only one of those methods; namely, the
alternation of a plat (presumably long in existence) on the basis of a petition signed by at least three
quarters of the '. . . number and area of the owners .. .' of land comprising the plat. Alternatively,
however, an existing platted subdivision may be altered by the subdivider himself upon compliance
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with the applicable provisions of chapter 58.17 RCW dealing with replatting. And finally, a new platted
subdivision may be created within an existing subdivision through the process of further platting and
subdividing a single ot within the original subdivision."

And secondly, as we also then went on to say in that same letter opinion, the provisions of chapter 58.12 RCW
are, in any event,

"... only pertinent in those instances in which the alteration is being initiated by property owners
within the subdivision involved and amounts to something other than simply the creation of a new,
smaller, subdivision through the process of dividing a single lot within an existing subdivision."

Accord, Hamilton v. Link-Hellmuth, Inc., 104 Ohio App. 1, 146 N.E.2d 615 (1957), recently cited with
approval in Bersos v. Cape George Colony Club, 4 Wn.App. 663, 434 P.2d 485 (1971).

We therefore answer your first question, as above set forth, in the negative.

[[Orig. Op. Page 6]]
Question (2):

Next you have asked:

To what extent, if any, would the answer to Question No. 1 be affected by the fact that the original

platted lot was created by short subdivision pursuant to RCW 58.17.060 or by "large lot" subdivision
pursuant to RCW 58.17.040(2)?

Conceivably, had we, instead, answered question (1) in the affirmative, we might nevertheless have
distinguished the cases referred to therein from either the "large lot" or the "short subdivision” situations. Having
answered question (1) in the negative, however, there obviously is no need to attempt making such a distinction. The

provisions of chapter 58.11 and 58.12 RCW, supra, are at least equally inapplicable, in terms of some form of
mandatory compliance here.

Question (3):

Your third and final question, as we understand it, does not involve any of the four hypothetical cases referred
to in connection with questions (1) and (2), supra. This question asks:

If the vacation of a plat or part thereof entails the vacation of a county street, do the vacation
requirements of RCW 58.11.010, et seq., and Chapter 36.87 RCW apply?

We have already noted chapter 58.11 RCW in our response to question (1). Clearly, it constitutes one method
of vacating a county road. Specifically, RCW 58.11.010 provides that:

"Any person interested in any town not incorporated, who may desire to vacate any lot, street, alley,
common, or any part thereof, or any public square, or part thereof, in any such town, may petition the
board of county commissioners for the proper county. The petition shall set forth the facts pertinent
thereto, with a description of the property to be vacated, and shall be filed in the office
[[Orig. Op. Page 7]] of the county auditor. The auditor shall give notice of the time and place of
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hearing on the petition before the commissioners, by posting notice thereof, containing a description of the

property to be vacated, in three of the most public places in said town, at least twenty days before the
hearing.”

Chapter 36.87 RCW also deals, among other things, with the vacation of county roads upon the petition of

freeholders residing in the vicinity thereof. See, RCW 36 87.020 and 36.87.030.

We would regard chapters 58.11 RCW and 36.87 RCW as authorizing alternative methods for the vacation of
a county road. Moreover, as far as we know, they are the only methods. Therefore, if the vacation of a plat or part
thereof entails the vacation of a county road, one or the other of these two laws must be utilized. But it 1s not
necessary to comply with both. '

This completes our consideration of your questions. We trust that the foregoing will be of assistance to you.
Very truly yours,
SEADE GORTON
Attorney General

PHILIP H. AUSTIN
Deputy Attorney General

ROBERT F. HAUTH
Senior Assistant Aftorney Generat
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EXHIBIT "A"..

A mmm:uu aui:hnrizing the dmaymm to tlu Hnit.ad autu ut
the Btehelin vlller Road. h"-‘.’.
WHEREAS the United Btat'.aa has ired t:l.th tn ﬂ.rt.mu
' the property served by tb-! n'Valley Road and has
»+ the sama ni.t-.hin tha J oreated North- Cascades -National Park?’
thereby leaving niﬂ road to service virmur no :t.i.t-.um u:
chnhn nountyr and -

i mmms said road i.a :rf value ‘to ﬂu tln:ltud States aoting by .

'+ through the: numu.r of Reclamation for uaa 111 ming urlttr nnﬁ Y
snow measurements 'and surveys; and . . el
-'WHEREAS, by the 1m of 1963, chnpt.ar l. 1- iglature has -

' L{.,-uthnrizad counties con‘::g rty to ited Btates for -
© flood control, navigation allied purpnm and said road is

no longer of value to the county for county purposes but is of -

value to the United States for said.federa purpons: fadnts

mm,nnmmﬂrmmmmmwmmm
COMMISSIONERS as follows: .~ - ;

That Chalan County, a mnici.pul l::orpn:lt.:l.m of the State n!

Washington convey to the United States of america, acting by &nd

“ threugh the numu of Reclamation, by Quit Claim Deed the stahaki.n

?.nl.].uy Road,. the 1 1 desgription to which ie marked "Description :
Htahnkin " attac harato and by t;hi.a reference m&t a?.u::

*..1'-"

e AR ""'-:‘ e

-am- R




RESOLUTION é';‘,?;

Vacate Co. Roed No. 21 et Stehekin

—EHTBITue—E >

WHEREAS, the Netions) Parks Service has assumed jurisdiction of all, the lands

, 1n the Stehekin River Valley served by Chelan County Road No. 21;

WHEREAS, it is in the public interest that the administration and responsibility
for this road be vested in the National Parke Service;

'THEREFORE, BE IT RESCLVED that 4t 48 the desire of the Chelan County Conmissioners .

L T s vecote this Toad so that the Natipnel Perks Service will have
this suthority; Mot

THEREFORE, BE IT RESOLVED THAT A PUBLIC EBARING be held by the Board of County -
Comnissioners of Chelan County at thelr office in the Chelan County -
Courthouse, Wenatchee, Washington, at the hour of 11:00 A.M., Monday,
¥ay 11th, 1970, at which time any person may appear for or againat said:
proposed -road vacstion. : ;

Datdd this 20th day of April, 1970. _
' e BOARD OF COUNTY COMMISSIONERS

EARL MILLER
N , Clerk of the Board.

Aoy LBeet S
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%r&mz.@mmm;y RESOLUTION

PRORY 2T ol o7 FIRAL ORIER OF VACATTON
- . ;
it Crolons Lis =2 Zem, County Road No. 21
tock £98  page L5 Stebekin Valley Rosd
CHELEN €7 '*—.Y.f"ﬂ'!_m

WHETEAS, by Reaolution Fo. £42-E, dated April 20th, 1970, the Bogrd of Coumty Com-
missicners indicated their fntent to vacate County Road No. 21, from the
eod of the portion thermor conveyed by deed to the Hational Park Service
March 30, 1970;

VHEFEAS, due Hotfice of & Hearing on the proposed vacstion ves duly posted and
advertized, pursusnt to statute;

WIEFEAS, said hesring wms held by the Board of County Cormissioners et their office
in the Chelan County Courthouse st the bour of 11:00 A.M., Monday, May Ilth,
1970;

YHERZAS, no gne avpeared to oppose the proposed vacation;

700245

TECFEFORE, A% IT RUSOLVED that ail that portion of the Stehekin Vailey Poad, knova
28 County Foed fo, 21, lying northerly and vesierly of the portion of the
same road coaveyed to the Hetional Park Service March 30, 1970, 1s hereny
declared vaceted,

Dated this llth dey of May, 1970,

BOARD OF CORITY £2% MISSIOVERS
CHELAN COUNTY, WASHTGTON

ATTEST: -

AL FILLER " Clerk of the Soarc.

May 26, 1370 |
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Wom‘['cﬁa_c, [,{}".[J’ Mend 30 6o . Fo9e & _. Ex“ -

County gets rid =~
of Stehekin road

Turning over title to a 12-mile | within their present ri hte-of-
stretch. of county road from | way, ditches will be cleaned,
Stehekin o Bridge Creek to the [ballasting  put down and
federal government was ap- resurfacing materlal ap%ied.
proved Monday by Chelan| The gtreets involved Include:
Coun? commissioners. Poplar Row, Circle, Cherry,

And County Engineer Don Crawford (Miller to Fuller and
West breathed a sign of relief. Okancgan to Methow), Orchard,

“It'g one of the most ex- Fuller, Gehr, Okanogan,
pensive roads to maintain tha_t]'l‘acoma and Ninth streets.

isolated Stehekin area road.
Maintenance had been do_ne1
by contract with area residents.
County commissioners sald
the area is included in_ the
North Cascades National Park.
| That afency will assume_ the
responsibility of lmgrovlng and
maintaining the roadway now. .
mmmésslon'exésinies;gﬁ at}%:
approved Spen )
year- on improvement, of rural
| ronds that connect to Weratthee:
streets.” I ) '
Engineer West sald the work
will done &s county crews
i have the time. :
Existing roadways will be
\widened as much as possible

we have,” West said of the e —

13
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QUIT CLAIM DEED ¥

THE GRANTOR, Chelan County, a Municipal Corporation of the Stats
of Washington, for and in consideration of &he sum of One Dollar and
other valuable consideration conveys and quit claims to the United States
of America, acting by and through the Bureau of Reclamation, all right,
title and interest in and to +he following described county road situate
in Chelan County, State of Washington, to-wit:

.G8.)842

The Stehekin Valley Road, the legal description to which is
marked “Description of the Stehekin Rcad® attached hereto

and by this reference made a part heraof,
Dated this J0th gay of Yarch . 1970,
_JL

oo CHELAN COUNTY, A Municipal Cerporation

Attent:

‘5 1‘ 2
.- erx o & ar

-
»
R

STATE OF WASHINGTON )

}Ba,
County of Chelan )

I, the undersigned, a Notary Public in and for the State of
Washington, do hereby certify that on this J0th  day of _ March A
1970, before me personally appeared Benton M. Dangs and Barl Miller,
to me known to be the Chairman cf tha Board of County Commissionars ,:}
and the Clerk of the Board of County Copmissioners respectively, the
individuals who executed the within and foregoing instrument and
aciknowledged said instrument to be tha free and voluntary act and deed
of the Board of Commissioners of Chelan County, Warhington, for the uses
and purposes thurein mentioned, and on cath stated that they are author-
ized to execute said instrument on behalf of Chelan County.

In witness wherecf, I have hareunto set my hand and affixed my
officialiseal this __ 30h day of March . 1970,

Clei, N e

r ate of
Washington, residing at Wenatchee,

W.BSBHQ 239
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Description of the Stehekin Road
PAR i ol
A svisy of laod 60 feet in width, being 30 feet on sach side of and

‘runnlng paraflnf with the following described survey line, to-wit: Be-

ginning at a point in the south boundary line of Sectien 31, Township

33 Nocth, Rsnge 18, E.W.M,., & dfstant 359.2 feet west of the south quar=
ter cornar of Section 31, located Ln said boundery, themce soucth 20 19*
east 130,7 feat, thence south 2900' west B5.1 foec, thence south 2095’
cast 114,2 feet, thence south 17°15' east 93.0 feet, thence south 559451
cazt 119.0 feet to survey station 5+42, thence south 69956' east 96.8
feet co & poine, the end of this descripticn, which beara acuth 23745
weat 550.0 feet froam a point in the seuth boundary line of Section 31,
Township 33 Morth, rmge 18 E.W.X., said point baing 165.0 feet eazt of
the south quarter corner thersof; also & strip or parcel of land 60.0
feat in width, baizg 30 fest on each side of the following described sur-
vey line, toewit:

Beginning at survay station 5442 in the above described survey lina, thance
south B7909' west 53.5 feet, thence north 54°06' west 173.0 foet to &
point on tha shors of Lake Cholsn, containing an srea of 1.18 acres, more
OF .cif.

P L e

A .-rip of lend 60 fest in width, being 30 fest oo sach side of and

Tunning pqul._ﬁ'l with the following described iime, to-wil:

Be,inaing st a peint ia the south boundsry of Section 31, Towmship 33
Ner-h, Bange 18 E.W.M., which bears west 359.2 fest frem t*2 south quar-
ter corner of Section 31 in sald boundary, thence north 13%4'west 219.6

feet, thence north 20°10' wast 218.9 fset, thence north 13%28° easc 220.3 -
feqt, thence porth 8°12' wast 252.5 fest, thenca norch 20°47' west 177.7 '

feet, thance north 10°52' wast 195.0 feet, thence north 38%7' west 194.0
feec, thence north 23°19' wage 111.7 feet, thenes north 36°50° wasc 162.0
feet, thence north 22°921°' west 70.1 fest, thence morth 46%24' west 271.9
feet, thence narth 55527° west 131,35 faet, thance north 34018¢ weng 302.8
feet, thance north 40°28' west 136.1 feec, thence north 47 01' west 136.9
faet, thanca north $7°24' west 302.2 feet, themce north L6°57" west 267.4
feet, thenca north 58°40° west 190,4 faet, thence norch 47°00' west 121.5
feat, thance north 37°31' west 199.0 faet,thance north 68°35* west 118.8
feet, thence north 53%32' wast 136,1 fast, thence north 73°40! wreat 168.9
feet, thence north 43°26' west 43.4 feet, thenca north z1°3&v'teu 9.9
feet, thence nerth 50°03' vest 162,3 feal, thenca norti-g5%u4' west 70,6
fear to a point in the east boundary line of Section 36, Township 1)
North, Range 17 E.W.M., distant 900.0 feet from the east quarter cornar of
Seccion 36, thence north 38%4' vest 157.0 fset, thence north 69°26° west
132.1 feer, thenca north 39955 vert 309.2 feet, thence north 41929' west 2
207.4 fasi, thence north 30%59' west 203.5 feat, thence north 54°56' west AV
171.1 feet, thence north 18%6' vese 67.3 feet, thence norch 44%46' weac |
éH3—feee, thence norch 449%%6' west 157.3 feet, thence north 68°21" west
109,5 feet, thence north 16909' west 95.9 feat, thence norch 52932° west
54,1 fest, thence north 73°12° west 115.3 feet, thenca morth 27°09* west
80.0 feat, thence north 66°42' wvest 102,1 feet, thence vorth 59°12° weast
134.9 feet, thence oorch 5190' westc 86.8 feet, thence south 87904° west

v 698 nx 290
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along & line 30 feet south of and parallel with tha south line of Section

25, 2688.7 faet to a point, the end of this descripticn i{n the west bound-
ary of the east cne<half of the sast one-half of the northwest quarter of

tne northwest quarter of Jection 3&, Tosmahip 13 North, Range 17, E.W.M.,

containing an area of 13.40 acres, more or less.

PARCET, “g*
A atrip of land 60 feet in width, being 10 feet on each side of and

running parallel with che following Jescribed line, toewit:

Beginning 2t a point in the wast boundary of the east ouve-half of the essc
one-half of the northwest quartsr of the northweat quarter of Sectiom 34,
Towmship 33 Morth, Range 17 East, Willamette Maridian, 30 feat acuch of the
south line of Seetiom 25, said point being the center of the right-of-vay
described in a quit c¢laim deed from the Chelan Electric Company to Chelan
County daced November 3], 1927 and rocorded in ook 201, Page 543, thence
norch 37°24' uest 187.2 feet, themee norvth 23%1' vest 1,3.c.i ..et, thence
north 39950* west 692.2 fcet Co a point on the east boundary line of Sece
tion 26, Towmship 33 North, %ange 17 East, W.M., distant 720,77 feet south
of the east quarter corner of Section 26, thence north 39°50' wear 434.2
feer, chence north 48%0' west 513.2 feet to a point on the uorth line of
the southeast quarter of Section 26, 643.1 feet west of the east quarter cor=
ner of Section 26, thenee north 32°19° weat 550.6 feet, thence nocth 15°10°
west 239.7 fecc, thence north 2%:6' wear 335.2 feet, thence north 1958° east
277.1 feetr, thence north 13%4' weat $38.7 feet, thence north 40%6°' wast
468.1 feec, thence north 6%' wesc 413.2 feet to a4 point on the norch line
of Section 26, 1321.8 feet ecast of the north quarter corner of Section 26,
thence north 69" wast 148.1 feat, thence morth 39%° vest 746.1 feet, thance
north £7°38' west 426.0 feet, thence north 50%59' west 351.) foet, chence
south 52°' west 313.6 feet, thance south 84%6' west 597.21 faet, thence
north 68°55° west 439.% faet, thence north M,%43' west 727.2 feet, thenca
north 34°1' west 730.0 feat, thenes north 63°26' vest 196.3 feet, thence
north 47°6' west 540.5 feat, thence vorth 57956 west 298.1 feet, thence
north 52°38° wvest 684,7 feet, thence north 37°34' west 341.8 feec, thence
north 23957° west 710.6 feet, thence north 57°48' weat 134.1 feet, thence
norch 66°40° west 244,8 feat, thence north 35°10' west 194.0 feet, thence

north 55938" west 245.1 feet, thence north 37°west 263.4 feet, thence
north 449%3' veat 538.3 fest, thence norch 44920' west 412.0 fect, thence

north 56°10 wesc 282.6 feet, thence north 38°15' west 300.5 feet, thence
north 19°39° west 6509.9 faet to & point that bears north 37°46' east dis«
tant 51.5' from ecormer pumber 4, H.E.S. number 148, thence north 71956’
vest 285.6 foet, thence south B7°11' west 392.4 feet, thence nerth 62°12°
west 753,3 frec, thence north 44%12' weatr 866.) feet, thence north 79933’
west 705.6 feec, thence north 68%56' west 201.7 feec to & polnt that bears
south 40°%G0" west distant 70.3 feet from ¢srner numoer 10, H.E.S. oumber
148, chence north 63956' west 228.2 feot, thenca north 58923 wesc 519.2
feec, cthenca norch 35932' wvest 656,8 fret to a point that Lears north 540617
cast distant 175.3 feet from corner mumber 3, H.E.5. mmber 233, thence

north 61%3' wvest 206.4 feet, thence norch 75°7' west 298.9 fcec, thence
notth 15%6' west 182.0 feet, thence north 56°38* wesec 780.9 feet :o & point

vhich bears scuth 7199° west diztant 326.7 feer frow corner number 2, H.E,.S,
mmber 233, thence north 47915 vest 874.1 feef, thence north 6597 weat
1,465.1 feet to a poing vhich bears south 35%19% west dlscant 410.5 feet

w698 na 201
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tJ from corner number 1, H.E.S. mmber 149, thence north 65°7' west 195.4 feer,
thence north 60925' west 1084.8 faer, thence souch 81942" west 1065.8 feec,
thence north B87°%1' west 695.5 feet, thence north 74944° west 932.4 feet,
thence north 87931' west 620,00 feet, thence north 49°30' west 481,00 feet,
norch 41925' west 422,1 feet, thence north 649497 west 378.9 feer, thence
north 61°45"' wesr 1024,1 feet, thence south 81924' west 150.9 feet, thence
south 52°18' west 425.2 fret, chence south 73%3E' west 717.1 feer, thence
north 83%19' vest 421.8 feet, thence north 79°36" vest 461.6 feet, thence
norch 83°25' west 83£,5 foet, themce north 52%22 west 610.6 feetr, thence
south 88°13' west 882,1 feer, chenmce nmorth 87927' west 290.8 feet to a
point that bears north 3°23' west distant 66.5 feet from corner sumber 6,
H.E.S. number 150, at vhich point cha road encers land formerly under the
jurisdiction of the U.5. Forcst Service and now under the Department of
Interior, Macional Park Servics.
Leaving the lands nov undar the jurisdiction of the Department of Interior,
Hational Park Service &nd beginning at a point in che center line of the
road on the south east end line of the Rick lsland Minine claim vhich bears
north 34946' east discanc 370.7 feet from the southwest corner of the Rock
Isiand mining clalm, thence narth 39°19' west 251,8 feet, themce north 48°
34' west 436.4 foet, the.:c narth 29953" west 349.6 feer, thence sorth 7°
18" wesc 464.9 feat, thonce north 3°45' pcast 14l.6 feet to a polat ou the
norchwest end line of the Rock Island mining claim which bears south 34°

46" west distant 134.] feet from cormer number 1.

. B98 nx 252




D-3o th Oascades Nablomal Park " Paged afrd
Sedro Woollay, Washington 9328}
Bagenher 1, 1359
Chalan Qounty Gommissionars

Ohalan Couwnty Court House
Vematches, Washingtea 93800

Qeatlenens

This confirme our discussion with Jou o Decembar 8. We would
appreciate the County Commisstoner's astion in vithdrawing the
blenkst approval of private exvavatiom within the Stshekin Boad
rwﬂor-“"a

taheicin
ours. JIn honor o ] o We w &
mﬁﬂmmiﬁmnﬁmﬁﬂ!ﬂimnamm
efforts are mown.
Sincerely yours,
Boger 3. Contex
Superintondsnt

cos
District Manager Wagner M C
Horthwest District Director, NPS H ¢
Dive Burkhardt

RdContor:al 12/11/69

NOCA 22{69 517
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RESOLUTION No. _91-72

A RESOLUTION to place approximately nine miles of the Stehekin
Valley Road (Road #21) on the County Road System, from the
Steeling Landing to the easterly boundary of Township 33, Range 16
BEast, W.M., as traveled.

WHEREAS, the Stehekin Valley Road (Road #21) does serve citizens
of Chelan County as well as other; and

WHEREAS, the regquirements of the transfer of the Stehekin Valley
Road (Road #21) to the U.S. Bureau of Reclamation for use in
making water and snow measurements and surveys has not been met;

and

WHEREAS, Federal agencies have gone farther in regulating the
road than could have been foreseen and specifically, the National
Park Service is restricting the movement of private citizens on

the subject roadway; and

WHEREAS, it appears that Chelan County was fraudulently misled
v th 0 Se cenTt 1 td thé nature of th TEa

and the Stehekin Road (Road #21); and

WHEREAS, Resolution No. 637-E, adopted March 30, 1970,
erroneously states "The United States has acquired title to
virtually all of the property served by the Stehekin Valley road
and has included the same within the newly created North Cascade
National Park thereby leaving said road to service virtually no
citizens of Chelan County"; and

WHEREAS, it appears that Chelan County could not transfer the
atehekin Valley Road (Road #21) thus eliminating service to Chelan
County citizens and property owners; and

WHEREAS, it is deemed in the public interest that the Stehekin
Valley Road (Road #21) be returned to the Chelan County road

system; and

WHEREAS, the overwhelming majority of private property owners in
Stehekin support the return of the Stehekin Valley Road (Road #21)

to Chelan County.
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THEREFORE, BE IT RESOLVED by the Board of Chelan County
Comm1ss1oners that Resolution No. 637-E, adopted March 30, 1970,
was not and is not representative of the conditions 1in Stehekln
and +that Resolution No. 637-E, adopted March 30, 1970 is hereby
rescinded and that the quit claim deed of March 30, 1970 ig also
hereby rescinded; and

BE IT FURTHER RESOLVED THAT that portion of the Stehekin Valley
Road (Road #21) from the Stehekin Landing to the easterly boundary
of Township 33, Range 16 East, W.M., as traveled be returned to
the Chelan County Road system and be know as the Stehekin Valley
County Road, Road #21.

DATED this 9th day of July, 1991.
BO F CHELAN CO COMMISSTONERS

4 g/

THOMAS A GREEN CHAIRMAN

(?ﬁi/s WALL, COMHISSIONER
) LYY huers

RONALD W. MYERS COMMISFIONER

ATTEST: EVELYN L. ARNOLD, Auditor and
Clerk of the Board

(zéczéfcxkti/ izzéki%f
7

Deputy Auditor

o (55i7e 1845
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UNITED STATES DISTRICT COURT Jui & 1393
EASTERN DISTRICT OF WASHINGTON _ PMESRUPEEY 2
¢ XEN Y

UNITED STATES OF AMBRICA,
Plaintire and No, C8-92-0331-AANM

NORTH CABCADES CONSERVATION
COUNCIL, a nonprefit Waahington

CRDER GRARTING MNOTION
FOR BUNNMARY JUDGMRXT

corporation,
Intsrvenor-Plaintift, i 141
va. JUN D 7 1933
CHELAN COUNTY, a municipal o

corporation of Washington,
Dafendant.

Tt N e Vg Nt Vunst gl Segpt tegul Wil gt sV gl st Nt S Vel

This eivil action 1s brought by the United States to
quiet titla to tha Stehekin Valley Rvad located in the lLake
Chalan National Recreation Arsa and to enjoin de«fandant
Chelan County’ and its agents and officars from using the
road vithout authorization and from interfering with the
National Park Service's management and adainistration of the
Lakxe Chelan National Recreation Ares. DBy order dated
Jamnuaxy 23, 1993, the court granted North Cascades

ichelan County ie a municipal corporation vasted with
csrtain governmental authority over Chelan County in the
Btate of Washington. The County acts through the Board of
Chealan County Commissioners.

Ordar Granting motion
fozr Summary Judgment = 1
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Conservation Council’s ("Ncce®)? motion to intervens as a

plaintiff. (Ct. Rec. 41).
The matter comes befors the court on the United States’

and the NCCC's motiona for summary judgment (Ct. Rec. 46,

52). Asgistant United States Attorney James R. Shively
appears on tashalf of the United States. Stepban C, Volker
of the SIERRA CLUB LEGAL DEFRNSE FUND, Rodney L. Brown, Jr.
of MORRISON & FOERSTER, and Thomas H.8. Brucker of EMITH,
BRUCKER, WYNN & EHLERT rapresant the Intervenor-Plaintiff
North Casoades c:maérvation council. The defendant Chelan
County im represantad by Dals M. Foraman, Robart G. Dodge
and camille Pstarson of FOREMAN & ARCH. For the raasons
stated balow, the ¢ourt grants the motiens.
ZACIUDL BAORGROUND

Tn 1968, Congraas established tha North Cascades
Wational Park and two adjacent naticnal recreational arsas
in tha North Cascade Mountains of the Btata of Washington.
Pub. L. 90=-844, B3 Stat. 9§27 (ccdified at 16 U.S.C. §§ 90 to
90a=1). The two recreation areas (Lake Chelan National
Recreation Area and lake Roas National Recreation Area) were
carved cut of the proposed boundaries of the North Cascade

National Park and essentlally sesparate the park into two

rhe North Cascadas Conservation Counoll is a non-
profit corperation organized under the laws of the State of
Washington. It was formed in 1957 to protact and praserve
the scenic, sciantific, recreational, educational, wildlifa,
and wilderness values of the Cascades Nountalin Range from
<hs Canadian border to ths Columbia River.

Ordar Oranting Motion
for SwaRATY Judgmant - 2
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units. The Park and the two racreation arsas are
collectivaly referred to aa the North Cascades National Park
Conplex.

The Lake Chelan National Recreation Area was
established "{i]n order to provide for the publie outdoor
recreation usae and onjoyment of portions of the Stehekin
River and Lakxe Chelan, together with the surrounding lands,
and for the consexvation of the scanic, scientific,
historic, and other valuss contributing to public enjoyment
of such lands and waters . . ..* 16 U.B.C. § 90a~1. The
Lake Chelan National Recreaticn Area consists of
approximately 62,000 acres of fedaral lands foraerly
administarsd as National Porest and approximately 300 acrae
of privately-cwned lands, Under thse terns of the 1968 Act,
raspensibility for administering thas recreation araaa is
bestowed upen the Secretary of the Interior, who is charged
with adainistaring thé recraation areas in 2 nanner which in
nis Judgment will best provide for public outdoor recreation
benefita and conservation of scanioc, solentific, historic,
and other values contributing to publlec enjoyment. 16
w.8.C. § 90c-1(a).’ The National Park Service (NPE)

assumed thia responsibility for the Secratary in 1569. The

Iynder the Aat, the Coorstary "may utiliza auch
statutory suthorities psrtalning to the administration of
the national park system, and such statutory authoritiss
othervise available tc him for the conssrvation and
management of natural rasourcas as he dsams appropriste for
xecraation and preservation purposes and for resource
devalopment ¢ompatible therewith.® 16 U.8.C. § S00-i(a).

Order Granting Neotlon
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Late Chelan National Recraation Area is currantly
adninistered by the NPS through a Superintendsnt at Sedro
Woolley and through district officlals at Stehekin.

The present litigation concerns the lagal title to a

portion of the Lake Chelan National Recrsation Area,

specitically, the Btahekin Valley Road which begine at

BteheXin Landing on the north end of Lakse Chelan and runas in

& porthwepterly diraotion approximately 23 miles. Tha

Stehekin Valley Road is unusual in that it is not connected
to any otiiar road syetam. To antar tha Stshekin Valley, one
muat travel by foot, plane, or boat. The Vallay ig not
accessible by autemobile. The Stehekin Valley Road serves
a3 tha priamary accsss routs for the Stahekin Valley and ias
used by parmanent and seaasonal reaidents of tha Valley and
by visitoras to the lake Chelan National Recreation Area.
Thera iz a two-nilas lqng, unpavad spur called Company Crask
Road that branches off the Stehekin Valley Road.

When the Lake Chelan National Recreation Area was
established in 1968, the Stehekin Valley Road existed in an
unpaved cendition and was maintained as a county roadway by
Chaelan County. The uppar sevaen niles of tha road wers
ovargrown with vaegetation and impassabls to vehicular
trafttic; the woodsn bridge across Bridge Crsek vas clopad
due to structural decayr and the vegetation adjacant to the
lower four niles of the road was continually covered with
dust during the summer months dus to the substantial use of

Ordar Graztiag Motion
for Bummary Judgaant - 4
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that segment by private vehicles. The NPB paved the lowar
four niles of the road to eliminate the dust problex,
reconstructed tha Bridge Creekx bridge, and opened the upper
soven miles of the Stehakin Road to vehicular traffic
pending a tinal decision on the parmanent closure of that
section. A public shutile bus service vas instituted by the
RPS to reduce private vehicle use on the Stehekin Valley
Road and to provide park rangers an opportunity to aducats
tha public concerning tha important biolagic, scanic and
histeric xesourcas of the lake Chelan Raticnal Recreation
Araa and the North Cagoades National Paxk.

Bacause ¢f its isolation and exposure to extreme mnow
losds and high creekx flows, the repair amd upkeep of the
Stahekin Vallay Road and its bridges is a costly endaavor.
In 1970, tha County, no doubt eager to ralinquiah its
naintenance respensibility te the NPS, detarmined te convay
its intersst in the road to the federal governmant. The Jé:r’
Board of Chelan County Commissionars first sought to

transfer the road to the NP5 through the Chelan County Port

Authority, but this routs of tranafer was foraclosed by

eortain legal barriers.’ This left the Board with only two

altsrnatives: (1) to seek transfar of the read through the
stata legislatura, vhich would delay the transfer “or

saveral monthz, or (2) to tranafer the road to the United

-

“the title company through which the parties sought to

acquire title Insurance refused to issnoa such ANSUrsnce
ths property was Eranififfia"EE?EﬁEﬁ“fﬁi‘?ﬁfﬁ“ﬁifﬁ@g:fﬁT‘—‘

order drantiag Metion
for Summary Judgmant ~ 8
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Statas under RCW 36.34.220. (Ct. Rec. &4, Exhibit A). The
Board chose to follovw the latter alternmative.

RCW 36.34.220 in rslevant part provides:

If the board of county commissioners of any county

adjudges that it is desirable and for the gensral

velfatre and banefit of the people of ths cCounty

and for the interast of the county to lease or

convey property . . . to tha United States for the

purpose of flood control, navigation, power

development, or for uee in connection with federal

projects . . . for the reclamation mnd irrigation

of arid land, the board, by majority vote, may

leage or convey such property to the United States

for [such purpose).
Becauss tha Stahakin Valley Road wag at that time being usead
by the Bursau of Reclanation for water and snow
neasursments, counsel for the Bursau agreed to accept the
roand as projsot related. Following the transfer,
responaibility for maintaining the road was assigned to tha
NPS as an intarnal administrative mattexr, tha Buraau and the
NPS both baing members of the Dapartment of tha Interior.

on March 30, 1970, the Board of Chalan County

Commiseioners adopted a resolution’ authorizing the

Sthe rasolution, entitled 637-%, reads as follows:

A RESOLUTION authorizing the conveyancs to the
United States of the Btsbekin Valley Road.

WHEREAS the United sStates has acquired title to
wirtually all ef the propsrty served by tha
Stehakin Valley Road and has included the same
within the newly ¢reatad North Cascades National
Park thersby leaving said road to service
virtually no citizens of Chelan County; and

WHERREAS sald road is of valus to the Unitad States
acting b{ and through the Bureau of Reclamatien
for ugae in making witer and snow measuramants ana

Ordar Granting Motion
¢or Bummary Judgment - €
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1 conveyance of all of the County's daaded interesta in the
2 scuthszrmmost 9.5 uiles of the stehekin Vallay Road to tha
3 United Btatas by quitclaim deed. Tha gquitclaim dead was
4 oxacuted and delivaered that same day. It reads, in
3 partinent part, as followa:
6 THE GRANTOR, Cheslan County, a Municipal
Corporation of the Stata of Washington, for and in
7 consideration of the sun of One Dollar and othar
valuable consideration conveys and quit claims to
8 the United States of Americs, acting by and
through the Buraau of Reclamation, all right,
S titla and interest in and to the following
desoribed county road situated in Chelan County,
10 5tate of Wasghington, to-wit:
The Stshekin Valley Road, the legal
11 description to which is marked "Demcription
of the Btehekin Road" attached hareto and by
12 this reference nade a part hereof.
13 Complaint, Exhibit 2.
14
i3
surveys; and
16
WHEREAS, by the laws of 1953, Chapter &4, the
17 legislature has authoriged counties to convey
property to the United Btates for flocd contrel,
18 navigation and allied purposes and said road is no
longer of value toc the county for county purpcsas
1% but is of value to thae United States for asaid
fedaral purposes;
20
NOW THEREFORE, BE IT HERBBY RESOLVED BY THR BROARD
21 OF CHELAN COUNTY COMMISSIONERE aa fellows: '
22 That Chaelan county, a Municipal Corporation of the
State of Waakington convey to the United Statas of
23 Amarica, acting by and through the Bureaus of
| Reclamation. by Quit Clain Dead the Stehekin
24 Vallay Road, the lagal description to whieh ia
parked "Description of the Stehsekin Road* attached
25 hereto and by this reference made a part hersof.
26 Rasclutien No, 637-E, datad March 30, 1970, iw attached to
: the Complaint as Exhibit 1.
27
Ozxdsr aGranting Motion
a8 for Bummary Juidgmant = 7
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Shortly tharsaftar, in April 1370, tha Board adoptsd
Resolution No. 642-E,* wherain the County resclved to
vacate its intersst in the remaining portien of Stehekin
valley Road. Tha Board's decision wae made in responss to
the NPS'o amoumption of juriedictien ever all land sarviced
by the road. A Final order of Vacation was imsgued on May
11, 1970. (Complaint, Exhibit 4).

The water and snow studies that sarved as the bagis of
tha 1970 transfer, as wall az other scientifio studies and
works rela%ing to flood control, have besn conducted on a

ragular and continual bmsls from 1870 to the present. Ths

tpamolution No. 842-Z raads;

WHEZRZAS, tha Mational Parks Servics has assumed
jurisdictisn of all the land in the
gtahekin River Valley ssrved by Chelan
County Road No. 21

WHERERAS, it is in the public intarest that the
adpinistration and responsibility for
this read be vested in the Natlomal
Parks Service;

THEREFORE, BE IT RESOLVED that it is the desire

of tha
Chalan County Commizsionars to formally
vacate this read so that ths National Parka
Servics will have this authority:

THE:EFORE, BE IT RESOLVED THAT A FUBLIC HEARING be
hel
by the Board of County Commissioners of

Chelan County at their office in the Chelan
County Courthouse, Wenatchea, Waghington, at
the hour of 11300 A.M., Monday, May 1llth,
1970, at which time any person may appear for
or against said proposed road vacation.

Conplni.nt; Exh-ibit- p I

ordsr Granting Motion
for Bumsary Judgment -~ &
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fStehakin Vallay Road continuas to be ussd to gat to and from

tha fsderal monitoring sites.

In 1971, the Stshakin River Resort, Inc¢. and twanty-
nine individual property owners suad Chaelan County to
nullify the County's conveyance of the Stehekin Valley Road
to the United States. jStehekin Rivar Resert. Inc. v. Chalan
County, No. 28845 (Chelan County Superior Court filed
Octobar 5, 1971). The Unitad States wvas not a party to the
csuit. The suit was esttled in 1973 by stipulation between
Chelan Cowity and the plaintiffa. As part of that
stipulation, the partiss agreed:

[T]hat the court may enter its judgment herein
declaring that Chelan County was authorizad
pursuant to RCW 36.34.220 to convay that porticn
of County Road No. 21, also known as the Stehekin
vallay Read, to ths Unitsd Btatas of America.

That the vacetion of the upper portien of said
road within the North Casoades National Park as
svidenced by the County Commissionsrs' Order of
May 11, 1370, chall be approved oand title teo said
road shall vast in the parties antitled thereto.

4 & 9B

That the United States of America has agresd to
the satigfaction of the Plaintiffs, subject to the

avajilability of appropriated funds, to maintain
gnid roadways descrlbed lu Paragraph IT and IX

herain in as good a condition as the sane axist as
of this date, including the removal of snow
sufficient to allow those persons living alohy
said rosd reasonable ingrass and egreas to thair
real propaerty abutting upon said road.

gtshekin River Resort. Inc. v. Chelan Cgunty, Chelan County
guperior Court April 17, 1973.
gince 1970, the Naticnal Park Service has continually

maintained and improved tha Stehekin Valley Road and takan

Order Granting Motien
for Sumaary Judgment - 9
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1 other actions damonstrating its claim of interest in the
2 road. It has assumed sols responsibility for roadsids
3 brushing, grading or shaping tha road surface, snow removal
4 operaticns, pothole and surface crack repairs, diteh and
5 drainage work, rock removal, roadside litter cecllectien,
€ gign repair and replacement, minor bridga rapaiy, heavy
7 equipment cperation, gravel hauling and spreading, and
8 hazardous tree removal. The KPS has raeplacsd aleven
9 bridges, paved tha first four miles of tha road, repairsd
1o slida rewsvals, cloazed plugged culverts, and replacwd lust
11 pactions of roadway. For the period betvean 1980 and 1992,
12 the NPS spent 81,408,000 on road paintanance and repair. It
13 is satimated that a comparnble anount was spent by tha NPS
14 from 1970 to 1980. Maintanance and ixprovanant of the road
1s is an integral part of tha NPS's Ganaral Managemant Plan for
16 the area. %
17 In addition to maintenance responeibilities, NPS
18 perscnnel assumed lav enforcament responeibilities and, in
19 this capacity, have investigated accidents and admiﬁistarad
20 emsrgency medical servicas to thosa injured along tha road.
21 The NFS has also ragulated ooxnercial usa of the road /
22 since 1970. It has jasued concassion contracts, concession
23 permits, commerciml uss licenses and special use parmits for
24 various commercial services that occur on fodaral lands
25 within the Lake Chelan Natienzl Racrestion Area. Bince K
26 3973, shuttle bus servics to various trailhead locations
27 orasr Srantiag Metien
28 for Aummary Judgment - 10
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along the Stahekin Valley Road hae bsan provided by the NPS %

or by s private concessioner with the NPS's permission.

Bince 1972, commaxclal use of the Stehokin Valley xzvad for

tours and taxi service bas basen authorized by the NPS under

a singls concessicn contract. The NP3 has alsc issued

spocial use parmits and right-of-way permits for water lines

on federal lande which run beneath the surface of the

Stehekin Vailey Road.

In the paat fav years, the NP2 has cdenled porxgiuion /

for cartain commercial uses of the road by several local

residants o the Stahekin Valley. Tha denials bava been

pamed on a percaived conflict between the proposed

cemmercial uses and the contractual right ¢f an NPB

conoessionar.

For twanty-one years Chelan Ccounty did not engaga in
any road maintenance a;tivitics or otherwisa assert any

interast in the Stehekin Valley Road. Then, OnR July 9, %

1991, the County adopted Resolution 91-~72 which purports to

rascind the quitclaim desd executsd in 1970 and to return a

portion of the Btabekin valley Road to the Chelan County
road system. This yasolution was undoubtedly spurred by the
NPs‘s refusal to grant certain use paxmita to local
rasidanté of tha Valley and the resulting community interest
in having the Stehekin Valley Road returned te the County

road systanm.

Ozder Granting Moetion
for Sumpary Judgment - 1l
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1 Folloving the adoption of Resolution 91-72, the County
2 began to take actions inconsistent with the United States'
3 oumaership of the read. On Noveaber 16, 1391, a county
4 mplofoo, vhile conducting snow removal operations, rxemoved
5 paterial at Wilsen Cresk, widening the road and destroying a
& watar diversion dikxe. In June 1392, Chelan County issued a
7 parmit authorizing a resident to place & culvert acrose the
8 Steahekin Vailoy Road without prior consultation with or
9 authorization from tha NPS., On August 30, 1952, Chelan

10 county cormenced a bank stabilization project at a point

11 alcng the Stehskin Valley Road commonly raterred to as

12 axight-Mile." This was to be accomplished by placing 1200
13 cubic yards of rip rap along the Stahekin Valley Road at the
14 Bight-Kils location. The rip rap was acquirsd by removing
1% rvock from along side the Btabakin Vallsy Road approxiwately
16 four miles from the project site.

17 This action was £iled by the Unitad States on August

18 11, 1992, to quiet title to the Stahekin valley Road in the
19 | Onitad Statas and to enjoin defandant from interfering with

" 20 the NPS's administration of the road. The County does not
21 contest the validity of the gquitclaim deed) noxr does it

22 challenge the propriety of itz Final Order of Vacatien.

23 _ Howsver, in its counturcl_aiin. the County asserts that the
24 convayance and the vacation were acconplished as an integral
25 part of an GXpress or implied contract matvaan Chalan County
26 and the United statas, pursuant to which Chalan County

27 Ordar Granting Notion

28 for Bummary Judgment = 12
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1 agresd to transfer its interest in the road in exchange for

2 the United states' agreemant to malintain and adsinister the

3 road in a marmer not inconsistent with the County's prier

4 waintenance and administration thereof. Acocording to the

5 County, the United States sgreed to paintain the road in a %

6 nanner ¥hich did not jecpardize the health, welfare and

? safety of users of the road and to continue to provida users

8 of tha waad uith Tha samg unrootrictod acCoes to the road as

9 they enjoyed prior to the trangfer. (Chelan County's First
1o Amandsd Answer, p. 4-5). The County, alleging that tha

i1 United Ststes has breached this agreement, countarclaims for
12 damages and injunctive ralief.

13 Altarnatively, the County contends it had nco autherity K
14 te convay, and did not intend to convay, an unrastricted fee
18 intarast in Btehekin Valley Road to tha United Stated. It:
16 convayanos of the gteohekin Valley Roud by gquitclaim daed wes
17 1imitad to ths purposes set forth in Resolution Ne. 637-3

18 and in thes enabling lagislation, RCW 36.34,220. Becauss the
19 County was only authorized to convey county property to the
"~ 20 Onited Btates under RCW 36.34.220 "for flood control,

21 navigation, power development, or for use in connection with
22 fedaral projects . . . for the reclanation and irrigation of
23 arid lands,® the County argues that it necessarily retained
24 a reversicnary interest in the road. Thus, when the NPS

28 disregardsd the use restrict_ionn impressed on the original
26 conveyance and bagan to exarcisa unbridled, unrestricted

2 order Grantiag Motion

28 for Susmary Judgmsnt = 13
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authority over all aspects of rcad use, the County was
sntitled to divest the govarnmant of titla to the road.

On Septembar 3, 1992, this court entared a tamporary
restraining crder, prohibiting defendant from performing any
sxcavation and £111 work and/or placement of rip rap along
or in the vicinity of the Stehekin Valley Road. The
tewmporary rastraining order was granted on the plaintirf‘'a
representation that the County's actions would alter the
river's natural charactar and theraby Jeopardiza fish
spavning areas and animal habitats, destroy significant
archusloyical resourcos, and foreolese the River's
opportunity to be designated as a Wild and Scani¢ River
Syaten. By stipulation of the parties, the tamporary
rastraining order is to remain in effact until the case is
resolved on the merits.

DISCUBBION

The United States and the NCCC hava each filed a motion
for summary judgment, arguing that, as a matter of law,
title to the Btehekin Valley Road should ba quieted in the
Unitad States bacsusa tha County ralinquished all right,
title and interest in the Stshekin vullaf Raad by exesuting
and delivering ths quitcleim desd to the United Statem for
the lower 2.5 miles of the road and by formally vacating its
intarast i{n the ramaining portion of the road. Ths
plaintiffa contand that Resolution 91-72, which purports to

rescind the deed and restore & portion of the rocad to the

‘ Ordar Granting Motion

for puamary Judgment - 14
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County read system, is null and void, as the Federal quiet

Title act, 28 U.5.C. § 2409, is the sxclusive msanm by
which the County can challanga tha Onitad Statass'! titls to
real property.
1. ADNDORY JUYDGMENT STARDARD

The purpoce of summary judgment is to aveid unnecessary
trials vhen there is no dispute as to the facta before the
court. Zweig v, Hearst Corp,, 521 F.2d 1129 (Sth cir.),
oart. danied, 423 U.S. 1025 (1973). Summary Jjudgment ias
appropriste only whan "the plasdings, depasitisna, answsus
to intsrrogatories, and admissions on file, together with
the affidavits, if any, show that there i3z nc genuine issue
as® to any matsrial fact and that the moving party is
antitled to judgment as a matter of law.” Fed. R. Clv. P.
26: Andarson v, Libarty Lobby, Ino,, 477 U.8. 242, 247
(1986) : Senmagen v, Waldnsr, 780 F.2d4 727 (Sth Cir. 1986).
Sumaary juﬁgmnt is precluded if there exists a ganuine
Gisputs ovar a fact that might affact the out_:cena of the
suit under ths govarning law. Andarson v, Libarty Lobbv,
Fma. . 199 V.0 ub BAD. Pn sbhar warda, a pavky fa acelllld
te summayy judgnment when the documentary evidonce produced
by the parties pernits only cne reascnable conclusion. JId,
at 2851.

The moving party has the initial burden to prova that
no genuine issue of material fact exists. Matsushita Rlec,
Imduateial 0o, ¥, Ponith Radie, 475 U.8. B74, 30¢ (1504).

oxder Granting Motion
for Summary Judgusut - 18
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Once the moving party has carried its burden under Rulae 36,
2ita opponent must do more than aiwply show thal therw is
sone netaphysical doubt as to the matarial facts.® Id.

The party opposing summary judgment must go beyond-the
plaadings to designate specific fucts establiahing a gemuine

isgue for trial. Qalotex Corp. v. Catyett, 477 U.s. 317,
328 (1986). "{T}he issus of mutarial fact required by Rule

56(c} to be present to entitle a party to procssd to trial
418 not required to be resolved conclusively in favor of the
party asserting its existencs: rather, all that is raquired
is that -utricicnf evidence gupporting the claimed factual
diapute be shown to require a jury or judge to resclve the
parties! diftering veraions of the truth at trlal.™
Anderson v. Likartv Lobby. InG., 477 U.8. at 243-49 (quoting
Rirat Nat'l Bank of Axizona v. Cities Sexvice Co., 391 U.8.
253, 288-89 (1968)). In ruling on a motion for summary
juagment, all inferances drawn from the underlying facts
guet be viewed in the light most favorable to tha nenmovant,
Natsughita, 47% U.5. at 587,

At the summary judgment stage, the court's function io
not to waigh the svidance but to detsrmine whethsr theys ie
a genuine issue for trial. Anderaon, 477 U.8. at 249. 1In
rasclving these issuez, ®the court's ultinats inquiry is to
determine whaether the ‘spacific facts! set forth by the
nonmoving party, coupled with undisputed background or

contextual facts, ars such that a rational or reascnable

Ordar Qrantiag Notien
for fummary Judgment - 16



NT BY:SPOKANE . §- 7-83 1 3:03PM ; L.5. ATTY. E0. FA.- 4186276740, #18/23

EXH-

b jury might rstuern a verdioct in its favor based on that

2 evidence.® T.W. Eleo. Service v. Pacific Elgc. CONLIACtOTS,
3 809 P.2d 626, 631 (9th cir, 1987). Sas also, Andaraon Vv,

4 Liberty Iobbyv, Ips., 477 U.S. at 282.

L3 IR 56 reguires a party moving for summary Judgment to

6 sat forth the specific facts reslied upon in support of the

7 notian, Any party oppesing a wotion for summary Judgmant

8 nust fila a statement in the form prescribed by IR 56(a),

S setting forth the spacific facta which the opposing party

10 asserts ostabns_h a genuine issue of material fact
11 pracludirg summary judgment. IR 56(b). "In dateraining
a2 any motion for summary judgment, the Court may assume that
a3 the facts as claimed by the moving party are admittad to

14 exist without controveray except as and to the axtant that
18y . auch facts are controverted by the [opposing party’a IR
16 56(b) statemant of disputed facts).® IR %6{).
17 - 3
b1} The interpretation of a dasd is a nixed quastion of law
19) - and fact; the partiss’ {ntont is a factual question, whereas .
20 +he lesgal consequences of that intent conastitute a guestion
21 of law to be resolved by the court. Harxis v, 8ki Park

22 Farng, 120 ¥Wn.a2d 727, 738 (1993). As a qw&nl rule, deads
23 ars to bs conatrusd in a manner which gives effect to the

24 intant of the parties. Barxis v, Ski Paxk Faxms, 120 wn.zd%
28 727, 739 (1993). "The intant of the partias is to be

26 derived from the entirs instrument and, if amblgulty existas,
&7 order Grantiag Motion

28 for Susmary Judgment - 17
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tha situation and circumstances of the parties at the time ‘2:::/

of the grant ara to be considared." Id. at 739, Even in

tha absance of an apparent ambiguity, sxtrinsic svidance may
bpe coneiderad as an aid in ascerdaining the partiea' tyue
intent. JId. (riting Berg v, Hudesgman., 11% Wn.2d 6357, 801
P.2d 222 (1950)).
A daed which by its terms convays land %0 a grantesa %

operates as a grant of the fee. Eing County v. Hanegn

Invaatnapt Cumpspy, 34 Wn.28 112, 119 (1949). In order to

make a dsfsasible or ccnditional fee, “the deed must clearly

indicate such an .intent, either by exprsss taras or by

necessary lmplication from the language used.” Id. at 119.
Therz is no ambiguity in the language of tha 1570

guitclaim desd. The quitclainm deed claarly states that

Chalan County conveyed and quitclaimed to the Unitad Btatas

wal]l right, title and interest in and to [the Btashekin

Valley Road]."” The deed contains no language vhatscever %

inaicating an intent on ths part of tha donor to retain a

reversionary intarsst in ths road, Nor does the deed limit

the United States' use of the land in any way. 1In ﬁct, the

daad is silent as to any alleged purpose for the convayancs.

In contrast, the resolution drafted conteuporanscusly
with the quit claim deed states that the romd is ot valus to
thoe United States for use in naking watsr and snow
naasurssaents and surveys, and refers to the enabling
lagislation which permits transfer for this purpose. The

oxder Granting Motioz
for Suszary Judgmsnt = 18
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\

of this use. 1Indeed, to read such an intant inte ¢the

States for federal purposes.®

rasalution doas not, hewever, axpress the County's intent to
have the title revert back to the County upen discontinuance

resolution would be inconsistent with other language in the
rasclution stating that "seid rcad is no longer of value to

the county for county purposes but is ©f valua to the United

which is ccdified at RCW 36.34.220, narely sarves

The resolution's reference to the enabling legislation, Aéﬁ::/

to ghow

v
[~

the grantee’s authority to taka title to the land. Kina

T
0 =

(1949).

fadaral govermmant axclusive authority to administer tracts

County v, Hanson Investment Company, 34 Wn.2d 112, 119-20

A companion statute, RCW 36.34.2¢0, gives the

et

e
W

Or parcals of land conveyed pursuant te RCW 36.34.220.7

o e
® o o

» N N NN ~N n =
a M o W W [ [=

"~
~3

[ V]
L)

TRCW 36.34.240 reads:

Pursuant to the Constitution and lavs of the
United States and the Constitution of this state,
consent of the legislatura is given to the
exercise bI the congress of the United Statas of
exclusive legislation in all cases whatsoever on
such tract or parcels of land so conveyed to it:
Provided, That all civil process issued from the
courts of thes state and auck criminal process aa

gay issue under the authority of the stats against

any person charged with crime in cases ariging
outside of said tract may be served and executad
therson in the sane manner as if such property
vere ratained by the county.

Ordar Granting Motion
for Bummary Judgment - 19

Nothing in either statute limitas the fadaral government's
administrative rasponmibilities, onca it acquires tha land,
to those matters relating to flood control, navigation, or
allisd purposes. The County's decision to transfer the rvad
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under RCW 36.34.220, snd hence, the resolution's reference
to that legislation, vas nacessitated dy the title company's
reluctance or refusal to issua title insurance for the
property if an altarnative route of transfer was pursued.
(Affidavit of John 8. Wall, Exhibits A & B, Ct. Rec. 64).
Because reasonable minds could not differ as to the
County'é intent to convey all its interest in the Stehekin
valley Road, the court finds, as a matter of law, that the
County did not retain a reversionary interest in the road.
Evan if a reversionary intersst was retained, the
County does not allege that the Bureau of Reclemation has
ceasad to use the road for the purposes which formed the
pasis of the transfer pursuant to RCW 36.34.220. Rather,
the Cocunty arguas that ths NPS'm assuxption of authority
bayond that neocessary to protect tha faderal govarnment'a
lagitimate water-relatad activities constitutas a breach of
the limitad use restriction, vhich should result in
defsasencs of the title convayad. This argument is without
nerit in light of the exclusive juriadictisn given the
fedaral govarmment under RCW 36.34.240. Horeover, the
deonial of the parmita, and the NPE'a reascns for the denial,
are not inconsiatent with the federal government's use of

+he road undar RCW 36.34.220.

Ozdar Granting Motion
for Bumary ihldg'n-at - 20
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At noat, the Court could find, besed on the stipulation
? in - , No. 25845
4 (Chelan County Superior Court April, 1973), that the partias
? entarsd inte an implied covenant whaeraby the United States
: agrsesd to maintain the road in a manner consistent with the
County's prior level of maintenance. Even assuming the
° existence of such an implied contract, the delendant has
i tailad to set forth any facts which would establish that the
Lo NP5 brsached this duty. In contrast, the United States and
H tha NCCC have subxmitted numercus affidavits evidencing tha
12 afforts of the NP3 to maintain the road in a manner
- censistent with the County'’s prior practicas and Congreas'
it directive in 16 ¥.8.C. § 902-1. The uncontrovarted
12 tastimony contained in the affidavits shous that the
1o cendition of the Stehekin Valley Road has substantlally
v improved since the NPS aspumed reeponsibility for its
28 upkeeap. .
9 . The record is deveid of any avidance vhich would lend
'_20 support te tha County's clainm that the parties agreed,
2 expressly or impliedly, that the United Btates would
“ aduinister the road so as to provida users of the road wvith
i the gane unrastrictad access they enjoysd pricr to the
a4 transgfar. The 1973 stipulation makes no referance to such
2 an agreement. Regardless, the County bes failed te show
=6 that the NP5 has stoppad or suspended any commercial uses
&7 Order Granting Netion
28 for summary Judgment - 21
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1 that vare in existence at the time of the 1970 tranafar. It
2 has nmersly shown that the NP8 refusad to permit new or
3H axvpanded cemmercial uses on the road. ) -
4 The court, upen the defendant'ms failure to make a
8 showing sufficient tc establish the existence of an element
6 essential to its countarclaim, is constrained to enter
7 supmary Jud¢gment on the counterclaim in favor of the Unitad
8 Statas. The complmi:a failure of proof concerning the
9 governnant's brsach necessarily renders all othar facts
10 immaterial. Calotax Corp. v. Catpety, 477 vU.8. 317, 323
11 (1586).
12 4. 28 U.5.C. § 2499a(f) GTATUTH OF LINITATIONS
i3 The United 8tates has consented to ke sued in any
14 action to adjudiecate a disputed title te raal prapur:ty in
is vhiich the Unitad Statas claims an interast, kut only if the
16 action is comnenced within twal_vc yearas of the date upon
17 which it accrued. 28 U.5.C. § 240%a(f). "Such action shall
18 be deened to have accrued on the data the plaintiff or hias
19} .  pradecassor in intaresgt knew or should hava known of tha
20 alaixm of the United States.” 28 U.S.C. § 24092(f). Thia
-21 statute of limitations on the United States' waiver of
22 soversign ilamunity is jurisdictional and must be strictly
22 construed. Btata of Nevada v, Unjted Statas, 731 F.2d4 633,
24 634 (5th Cir. 1984)s Humboldt County v, United Statas, 684
28 F.2d 1378, 1280 (oth cir. 1982),
26
27 Ooxder Granting Motlon
28 for Summary Judgment - 23
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1 The unocontrovertsd facts show that the United States,

2 beginning as early as 1972, has claimed an interest in the

3 Stehekin Valley Road beyond its limited uss for flood

4 control, navigation and othar wvatap-ralated purposes. In

5 1873, the NP8 issued a concession permit to John O. E. Moore
& to provide food, lodging, transportation and other

7 asgociated services alcenyg the Gtehekin Vallay Road. 1In

8 1973, the NPS began sparating e shuttle bus aarvice to

9 varicus trailhsad locations along the road. Bince 1972, the
10 NPS has authorized commarcial ume of ths Stabekin Vallay -
11 Road, inciuding :aourn and taxi, under a singla concession

12 ecntract. Individuals who have attampted to sngage in

13 businese acuivities without the NPS's permission have baen

14 cited and prosecuted for thair conduct. - Z
15 Tn 1984, various residents of the Stahekin Valley filed
16 an action in the Unitad States District Court for tha
17 Eagtern District of washington, attacking the mannar in
18 which the recreation area was being adminigtared. The
19| . plaintifes alleged specific grisvances concarning the

20 1initations placad on the use of the Stehekin Valley Road
_21 and the NPS's ragulation of cammercial activity. The
22 plaintifes acught, among other things, to enjoin the United
23 States from attampting to regulate the Stahskin Vallay Road.
24 While the action was construed as one for judicial raviaw
25 under the APA and diesmiesed for failurs of the plaintiffs to
26 axhaust theixr administrative remedies, it sarvea as further .
< Crder Granting Motion
28 for Suanary Judgmeat = 23
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evidsnce of tl_x_e United States’ ciaiam to exclusive title in

the SBtshekin Valley Road.

Based on the NPS's parvasive assertion of jurisdiction
ovar the adminigerative responsibilities for the Stshekin
Valley Road, the County must be desmed tc have Xnown of the
United Btates' clainm of interwamt in the road since at least
1972. Conasquent)y, the County's present attempt to disputs
the United 8tates’' title is time~barred by 28 U.S.C. § 2409.
Accordingly,

IT 19 nunr ORDERED that the plaintiffs' motions for
sumnary judgment ara GRANTED. Judgnent shall be entersd in
2avor of ths Unitad Statas ind North Casoades Conservation
Council.

IT I8 80 ORDERED. The clark is diracted to antar thia
order and forward ocpies to counsal.

DATED this »

A. MoDO
Unitad States District Judga

COxder Granting Motion
far sunbary Judgnent = 24
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ROBERT G. DODGE
CAMILLE PETERSON

= (,SASTERY %éfé"’.‘_‘-?u; AR ITON
FOREMAN & ARCH, P.S. F’age.i..ou,c(Q___ ! TN

701 North Chelan
Wenatchee, WA 98801
Telephone: 509/662-9602

Attorneys for Defendant
Chelan County

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA,

No. €S-92-0331-2AAM
Plaintiff ang
CHELAN COUNTY’S FIRST AMENDED
ANSWER TO THE COMPLAINT OF

THE UNITED STATES OF AMERICA

NORTH CASCADES CONSERVATION
COUNCIL, a nonprofit
Washington corporation,

Intervenor-Plaintiff,
V.
CHELAN COUNTY, a Municipal
Corporation of the State
of Washington,

Defendant.

T B M’ Nt Nt N Nt Vst Vg Vet Vet W Yt Y ra? Nerge S Nt

COMES NOW Defendant Chelan County and answers the Complaint

as follows:
Il

INTRODUCTION

Defendant admits that this is a civil action brought by the

United States, on behalf of the National Park Service,

Department of the 1Interior, to quiet title +to certain

CHELAN COUNTY'S FIRST AMENDED ANSWER TO COMPLAINT OF THE
UNITED STATES OF AMERICA AND COUNTERCLATHS - 1
Foreman & Arch
701 North Chelan Street
Post Otfice Box 3125
Wenatchee, Washington 98807~
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controverted areas within the Lake Chelan National Recreation
Area. Defendant denies the remainder of the introduction.
II.

S i AND V

IT.1. Defendant admits Paragraph II.1.
IT.2. Defendant admits Paragraph II.2.

I1I.

PARTIES

I1I.1. Defendant admits Paragraph III.1.
ITI.2. Defendant admits Paragraph III.2.

Iv.

GENERAT, ATLEGATIONS

iv.1i. Defendant admits that legislation was enacted to

establish the North Cascades National Park and the Ross Lake
National Recreation Area and the Lake Chelan National Recreation
Area subject to valid existing rights.

Iv.2. Defendant lacks sufficient information te admit
or deny the first sentence of Paragraph IV.2. of the Complaint,
and therefore denies the same. Defendant admits the second and

third sentences of Paragraph IV.2.
IvV.3. Defendant admits the purpose of Lake Chelan
National Recreation Area. Defendant admits that Plaintiffs’

quotation of 16 U.S.C. § 90c-1. is a partial quotation of the

statute.

IV.4. Defendant admits the first sentence of Paragraph
IV.4. Defendant denies the second sentence of Paragraph 1IV.4.

CHELAN COUNTY'S FIRST AMENDED ANSWER TO COMPLAINT OF THE

UNITED STATES OF AMERICA AND COUNTERCLAIMS - 2
Foreman & Arch
701 North Chelan Street
Posi Office Box 3125
Wenatchee, Washington 98807-3125
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Defendant lacks sufficient information to admit or deny the
third sentence of Paragraph IV.4., and therefore denies the
sane.

Iv.5. Defendant denies the first sentence of Paragraph
IvV.5. Defendant admits that the Board of Chelan County
Commissioners purported to adopt a Resolution on March 30, 1970,
conveying any interest that Chelan County had in the
southernmost 1.5 miles of the Stehekin Valley Road to the United
States by Quitclaim Deed. Defendant admits that Chelan County
purported to vacate the remainder of the road in order that it
could be administered and maintained by the National Park
Service. Defendant denies that the road was lawfully vacated. ézfﬂ
5, 1971, Stehekin River Resort, Inc., et al., v. Chelan Countvy.
Defendant denies the remainder of the first sentence in
Paragraph 1IV,é. Defendant admits the second sentence in
Paragraph 1IV.6. Defendant admits the third sentence in
Paragraph IV.6. Defendant denies the last sentence of Paragraph
Iv.s.

Iv.7. Defendant denies the first sentence of Paragraph
IV.7. Defendant lacks sufficient information to admit or deny
the remainder of Paragraph IV.7., and therefore denies the same.

IV.8 Defendant lacks sufficient information to admit
or deny Paragraph IV.8., and therefore denies the same.

/!
/!

CHELAN COUNTY’S FIRST AMENDED ANSWER TO COMPLAINT OF THE

UNTITED STATES OF AMERICA AND COUNTERCLAIMS ~ 3
Foreman & Arch
701 North Chelan Sirest
Post Office Box 3125
Wenatchee, Washinglon 98807.3125
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INTERFERENCE WITH TED STATES’ RIGHTS ragY S
V.1. | Defendant admits Paragraph V.1.
V.2. Defendant denies Paragraph V.2.
VI.

CAUSE QF ACTION

VI.1. Defendant admits Paragraph VI.1.

VI.z2. Defendant denies Paragraph VI.2z2.

VI.3. Defendant denies Paragraph VI.3.
COUNTERCLATMS

COMES NOW Defendant Chelan County and for Counterclains
against Plaintiff United States, through the National Park
Service and William Paleck, alleges as follows:

C.1. Chelan County’s conveyance of part of Stehekin
Valley Road to the United States of America in March of 1970, as
well as the road vacations effected in April and May of 1970
(collectively the "Road Transfer") were accomplished as an
integral part of an express or implied contract between Chelan
County and the United States of America. Pursuant to that
contract, Chelan County agreed to the Road Transfer in exchange
for the United States’ agreement to maintain and administer the
Stehekin Valley Road in a manner not inconsistent with Chelan
County’s prior maintenance and administration thereof. In
particular, the United States agreed to maintain the Stehekin
Valley Road in a manner which did not jeopardize the health,
welfare and safety of users of the Stehekin Valley Road. The

CHELAN COUNTY'S FIRST AMENDED ANSWER TO COMPLAINT OF THE

UNITED STATES OF AMERICA AND COUNTERCLAIMS - 4
Foreman & Arch
701 North Chelan Street
Post Office Box 3125

Wenatchee, Washingtan 88807.3125
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